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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 
For the District of Columbia 

Equity No. 61082 


Edith G. Duehay, Administratrix and Ancillary Adminis¬ 
tratrix of the Estate of Francis H. Duehay, deceased, 
Plaintiff , 


vs. 

Acacia Mutual Life Insurance Company, a corporation, 

Robert C. Baldwin, Receiver of The Commercial National 
Bank of Washington, 

Barber & Ross, Inc., a corporation, 

Franklin Liquidating Trust, Assignee of The Franklin 
National Bank, 

Griffiths-Consumers Company, a corporation, 

Randall H. Hagner & Company, Incorporated, a corpora¬ 
tion, 

Liberty National Bank of Washington, a corporation, 

Watkins-Whitney Company, a corporation, Defendants . 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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1 In the District Court of the United States 

For the District of Columbia 

Holding an Equity Court 
Equity No. 61082 

Edith G. Duehay, Administratrix and Ancillary Adminis¬ 
tratrix of the Estate of Francis H. Duehay, deceased, 
Plaintiff , 

vs. 

Acacia Mutual Life Insurance Company, a corporation, 

et al.. Defendants . 

Statement of the Case to Constitute Record in the United 
States Court of Appeals for the District of Columbia. 

Filed Apr 13 1938 

The following is a statement of the above-entitled case 
showing how the questions involved arose and were decided 
in the District Court of the United States for the District 
of Columbia, and also setting forth so much of the facts 
alleged and proved as is essential to a decision of said ques¬ 
tions on the appeal of Edith G. Duehay, Administratrix and 
Ancillary Administratrix of the Estate of Francis H. Due- 
liav, deceased, and Franklin Liquidating Trust, assignee of 
The Franklin National Bank, v. Acacia Mutual Life Insur¬ 
ance Company, et al., from the decree herein rendered 
March 23,1938. 

Francis H. Duehay, a resident of and domiciled in Fair¬ 
fax County, Virginia, died, intestate, in said County and 
State, May 17,1934. He left surviving him his widow, Edith 
G. Duehay, a son Francis G. Duehay, and a daughter Edith 
Duehay, all of full age. Said Edith G. Duehay was, on 
June 7, 1934, appointed administratrix of the estate of de¬ 
cedent by the Circuit Court of Fairfax County, Virginia, 
his domicile, and letters of administration were duly 

2 issued to her by said Court. On August 9, 1934, on 
presentation of said letters, she was appointed An¬ 
cillary Administratrix of said estate in the District Court 
of the United States for the District of Columbia, holding 
probate court, in Administration No. 47016, and ancillary 
letters of administration were duly issued to her by said 
last-mentioned court. 
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The said estate was insolvent, the only material asset 
thereof being the sum of $13,333.34, compensation for ser¬ 
vices rendered by decedent as one of the receivers of The 
Shoreham Hotel Corporation, awarded in the District of 
Columbia after his death and paid over to said Edith G. 
Duehay, Ancillary Administratrix. 

Claims of creditors residing or doing business in the Dis¬ 
trict of Columbia, to the amount of, to wit, $318,648.53, were 
probated against said estate in said ancillary administra¬ 
tion; claims of such creditors, to the amount of, to wit, 
$111,062.61, and claims of creditors residing or doing busi¬ 
ness in the State of Virginia to the amount of, to wit, 
$14,466.83, were presented to the administratrix, or a total 
of claims of, to wit, $444,187.97. 

Among the claims probated in the District of Columbia 
are the following, based on judgments obtained in courts of 
the District of Columbia against decedent prior to his death: 

Robert C. Baldwin, Receiver of The Commer¬ 
cial National Bank of Washington $103,298.11 

Robert C. Baldwin, Receiver of The Commer¬ 
cial National Bank of Washington 15,025.00 

Griffith-Consumers Company 10,075.00 

Randall H. Hagner & Company, Incorporated 775.00 
Watkins-Whitney Company 585.00 

Total $129,758.11 ! 

Said judgment creditors asserted priority in pay- 
3 ment of said claims under Section 356 of the Code of 
Laws for the District of Columbia. 

November 29, 1935, said Edith G. Duehay, Ancillary Ad¬ 
ministratrix, filed in said probate court her petition where¬ 
in she recited that the fund of $13,333.34 had come into her 
possession as decedent’s share of said receivership compen¬ 
sation ; that priority was claimed for said judgment credi¬ 
tors’ claims; that she was advised the estate of decedent 
should be administered under the laws of the State of Vir¬ 
ginia, and that a proceeding in equity was necessary to de¬ 
termine said matters of administration and priority. On 
said petition the court authorized the employment of coun¬ 
sel to institute and prosecute such proceeding in equity. 

Thereafter Edith G. Duehay, Administratrix and Ancil¬ 
lary Administratrix of the Estate of Francis H. Duehay, 
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deceased, filed her bill of complaint herein. Said bill named 
as defendants the following creditors of the estate, in their 
own behalf and as representatives of other creditors of said 
estate: 

Acacia Mutual Life Insurance Company, a corporation; 
Robert C. Baldwin, Receiver of The Commercial National 
Bank of Washington, 

Barber & Ross, Inc., a corporation, 

Franklin Liquidating Trust, Assignee of The Franklin 
National Bank, 

Griffith-Consumers Company, a corporation, 

Randall H. Hagner & Company, Incorporated, a corpora¬ 
tion 

Liberty National Bank of Washington, a corporation, 
Watkins-Whitney Company, a corporation. 

Natalie J. McIntosh thereafter by intervention was made a 
party defendant. Cary A. Hardee thereafter became Re¬ 
ceiver of The Commercial National Bank of Washington in 
the place and stead of Robert C. Baldwin. Said defendants, 
save Franklin Liquidating Trust, Assignee of The Frank¬ 
lin National Bank, which is an appellant, are appel- 
4 lees herein. 

Said bill of complaint stated the assets and lia¬ 
bilities of decedent as known to plaintiff, that said estate 
was insolvent, that said Francis H. Duehay was a resident 
of and domiciled in Fairfax County, State of Virginia, and 
that the statutes of the State of Virginia make provision for 
payment of debts of decedents who were residents of that 
state, in the following order: 

Funeral expenses and charges of administration; 
Certain claims of physicians, druggists, nurses and hos¬ 
pitals ; 

Debts due the United States; 

Debts due the State of Virginia; 

Taxes and levies; 

Debts due as trustee, etc.; 

All other demands, except voluntary obligations; and 
lastly, 

Voluntary obligations. 

Said bill asserted that decedent’s estate was distributable 
according to the laws of the State of Virginia and not ac- 
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cording to the laws of the District of Columbia, that the 
claim of priority of creditors holding judgments obtained in 
courts of the District of Columbia was not well-founded, 
and that to grant such priority would result in an unfair 
preference to such creditors over the other creditors of de¬ 
cedent and would result in such other creditors receiving no 
payment on account of their claims; and that in administer¬ 
ing the estate she must take into consideration the aggre¬ 
gate amounts of assets and of debts, foreign and domestic, 
and make distribution in accordance with the law of the 
domicile of the decedent. 

Said defendants answered said bill. Said judgment credi¬ 
tor defendants re-asserted by answer their claims of prior¬ 
ity under said Section 356. The non-judgment creditor 
defendants claimed in their answers that the assets 
5 are distributable under the laws of Virginia, which 
give no such priority. 

Said cause came on for hearing before Mr. Justice Gor¬ 
don January 14, 1938, and was argued by counsel and de¬ 
cided by the Court, and decree entered. 

It is hereby stipulated and agreed by and between the 
undersigned attorneys for the parties hereto that the ques¬ 
tions to be presented on the appeal in the above-entitled 
cause can be determined without an examination of all the 
pleadings and evidence, and that the foregoing is a state¬ 
ment of the case showing how the questions arose and were 
decided by the trial court, and sets forth only so much of 
the facts alleged and proved as is essential to a decision of 
such questions on appeal; and said statement of the case is 
prepared and signed in accordance with the provisions of 
Rule V. of the United States Court of Appeals for the Dis¬ 
trict of Columbia, and is herewith presented to the trial 
justice for his approval. 

JOHN E. LASKEY 

Attorney for Edith G. Duehay, Administra¬ 
trix and Ancillary Administratrix of the 
Estate of Francis H. Duehay, deceased, 
Plaintiff-Appellant 

P. J. J. NICOLAIDES P. F. Lang 

Attorney for Franklin Liquidating Trust, 
Assignee of The Franklin National Bank, 
Defendant-Appellee 
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WHITEFORD, MARSHALL & HART 
By P. H. Marshall 

Attorneys for Acacia Mutual Life Insurance 
Company, 

Defendant-Appellant 

6 SHERLEY, FAUST & WILSON 

American Security Building, Washington, D. C. 
Attorneys for Cary A. Hardee, Receiver of 
The Commercial National Bank of Wash¬ 
ington, 

Defendant-Appellee 

BATES W'ARREN 
Tower Building, Washington, D. C. 

Attorney for Barber <& Ross, Inc., 
Defendant-Appellee 

TOBRINER, GRAHAM, BREZ & TOBRINER 

By F. G. Umliau 

Southern Building, Washington, D. C. 
Attorneys for Griffith-Consumers Company, 
Defendant-Appellee 

KING & NORDLINGER 

By: Bernard I. Nordlinger 
Southern Building, Washington, D. C. 
Attorneys for Randall II. Hagner & Com¬ 
pany, Incorporated, 

Defendant-Appellee 

FROST, MYERS & TOWERS 
Hibbs Building, Washington, D. C. 

Attorneys for Liberty National Bank of 
Washington, 

Defendant-Appellee 

TRACY L. JEFFORDS by E. C. D. 

Insurance Building, Washington, D. C. 
Attorney for Watkins-Whitney Company 
Defendant-Appellee 

WILLIAM J. ROWAN 
Woodward Building, Washington, D. C. 
Attorney for Natalie J. McIntosh , 
Defendant-Appellee 
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7 I, Peyton Gordon, the Justice who presided at the 
hearing of the above-entitled cause, do hereby ap¬ 
prove of the foregoing Agreed Statement of the Case, as is 
evidenced by my signature to said statement, in duplicate, 
whereof one copy shall be filed with the Clerk of the Court, 
and the other copy shall be filed on appeal with the Clerk 
of the United States Court of Appeals for the District of 
Columbia. 

PEYTON GORDON, 
Justice. 

8 Docket Entries 

Supreme Court of the District of Columbia 
No. 61082 


Parties 

Edith G. Dueliav, Admin¬ 
istratrix and Ancilliary 
Administratrix of the 
Estate of Francis H. 
Duehay, deceased 
vs. 

1. Acacia Mutual Life In¬ 
surance Co. 

2. Robert C. Baldwin, Rec. 
of the Commercial Na¬ 
tional Bank of Wash¬ 
ington, D. C. 

3. Barber & Ross, Inc. 

4. Franklin Liquidating 
Trust, assignee of the 
Franklin National Bank 

5. Griffith-Consumers Co. 

6. Randall H. Hagner (& 
Co., Inc. 

7. Liberty National Bank 
of Washington, 

8. Watkins-Whitney Co. 


Action Plaintiff’s 
Attorney 

Administra- John E. Laskey 
tion of Estate Defendant’s 
Attorney 


King & Nord- 
linger #6 

Tobriner, Gra¬ 
ham, Brez & 
Tobriner #5 

P. J. J. Nico- 
laides #4 

Frost Myers 
& Towers #7 

#3 Bates 
Warren 

#2 Sherley 
Faust & Wil¬ 
son 
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Date Final Decree Proceedings 

1936 

Apr 1 Bill, appearance, order to file filed 

“ “ Spa to answer issued Returned served 
“ 8 Answer to defendant #6 to bill Appear¬ 
ance King & Nordlinger “ 

“ 14 Answer of defendant #5 to bill, Appear¬ 

ance Tobriner, Graham, Brez and To- 
briner “ 

“ 15 Answer of defendant #4 to bill, Appear¬ 
ance P. J. J. Nicolaides 

“ 17 Answer of Liberty National Bank (#7) 

& appearance Frost, Myers & Towers 
“ 24 Answer of Defendant £8 to Bill of Com¬ 
plaint “ 

“ “ Appearance of Chas. D. Council, Attor¬ 
ney for defendant #8 “ 

May 6 Answer of defendant #3 to bill, appear¬ 
ance Bates Warren 

June 19 Answer of defendant No 2 to Bill, ap¬ 
pearance Sherley, Faust & Wilson 

July 22 Answer of defendant No. 1 to bill, ap¬ 
pearance Whiteford, Marshall & Hart 
“ 30 CALENDARED 

Aug 19 Motion of Natalie J. McIntosh for leave 
“ 26 to intervene, consent, Fiat of Proctor, 

J. appearance Wm. J. Rowan & Win. L. 
Browning Intervening petition of Na¬ 
talie J. McIntosh 

9 Date Proceedings 

1936 

Sept 28 Motion for leave to file amended bill of 
intervention 

“ 28 Amended petition of Intervention of Na¬ 

talie J. McIntosh filed (Fiat Wheat, 

C. J.) 

Oct 21 Reply of plaintiff to petition and amend¬ 
ed petition of intervention 
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1937 filed 
July 27 Suggestion of appointment of Cary A. 

Hardee receiver and request for sub¬ 
stitution 

“ “ Motion to substitute Cary A. Hardee in 

place of Robert C. Baldwin granted 
(Luhring, J.) (See note on suggestion) 

Dec 21 Stipulation 

1938 

Jan 14 Stipulation of facts 

Feb 23 Memorandum opinion filed Gordon, J. 

Mch 23 Findings of fact & conclusions of law 
signed Gordon J. 

“ 23 Final decree directing Plaintiff to make 

payments Gordon, J. 

“ “ Appeal noted by Plaintiff & defendant 

Franklin National Bank, Bond 100. or 
50. cash Gordon, J. 

April 13 Deposit in lieu of Bond on Appeal by 
Laskey $50 

“ 13 Designation of record 

“ 13 Assignment of errors 

“ “ Statement of case to constitute record 

Gordon, J. 

10 Memorandum 

Filed February 23 1938 

* # * 

This is a bill in equity filed by Edith G. Duehay as Ad¬ 
ministratrix of the estate of Francis H. Duehay, deceased, 
appointed by a Virginia court, and as Ancillary Adminis¬ 
tratrix of said estate, appointed by the probate branch of 
this court in Administration Case No. 47,016. 

The defendants are creditors of the estate. The defen¬ 
dants Hardee, Receiver of The Commercial National Bank 
of Washington, Griffiths-Consumers Co., Randall H. Hag- 
ner & Co., Inc., and Watkins-Whitney Co. hold judgments 
obtained in courts of the District of Columbia. The claims 
of the other defendants (as well as other creditors not made 
defendants herein) were not reduced to judgment. The 
judgment creditors are doing business in this District. 
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The other creditors are resident in the District of Colum¬ 
bia and in Virginia. 

The prayer of the bill is that this court take jurisdiction 
of the ancillary administration and determine the rights 
and duties of plaintiff as administratrix and ancillary ad¬ 
ministratrix with respect to the distribution of the assets 
of the estate in this District. 

Duehav, plaintiff’s intestate, was domiciled in Virginia, 
and died there on May 17, 1934. On June 7, 1934 plaintiff 
was appointed administratrix of his estate by the Circuit 
Court of Fairfax County, Va. and duly qualified. On Au¬ 
gust 9, 1934 plaintiff was appointed ancillary administratix 
by the probate branch of this court, and duly qualified. 

The estate is insolvent. The claims against the 

11 estate aggregate $444,187.97. The claims of the 
judgment creditors amount to $129,758.11. TEe 

claims of the Virginia creditors (none of which have been 
reduced to judgment) amount to $14,466.83. Practically 
the only asset of the estate is a commission due to plain¬ 
tiff’s intestate, as one of the receivers of the Shoreham 
Hotel Corporation, in the amount of $13,333.34, which has 
been paid over to plaintiff as ancillary administratrix in 
this District. 

The principal question to be determined is whether the 
law of the District of Columbia (as set forth in Sec. 356, 
D. C. Code) or the law of Virginia (as set forth in Secs. 
5390-1, Va. Code) governs the payment of claims of cred¬ 
itors in the ancillary proceeding in this District. 

Sec. 356, D. C. Code, reads as follows: 

“Priorities.—In paying the debts of a decedent, after 
the payment of funeral expenses according to the condition 
and circumstances of the deceased, not exceeding six hun¬ 
dred dollars, an executor or administrator shall observe 
the following rules: Claims for rent in arrears against de¬ 
ceased persons, for which an attachment might be levied 
by law, shall have preference. Judgments and decrees of 
courts in the District of Columbia shall next be wholly dis¬ 
charged. After such claims for rent, judgments, and de¬ 
crees shall be satisfied, all other just claims shall be on an 
equal footing without priority or preference. If there be 
not sufficient to discharge all such judgments and decrees, 
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a proportionate dividend shall be made between the judg¬ 
ment and decree creditors.” 

Secs. 5390 and 5391, Virginia Code, read as follows: 

“5390. When the assets of the decedent in the hands of 
his personal representatives, after the payment of funeral 
expenses, not to exceed two hundred dollars, and charges 
of administration, are not sufficient for the satisfaction of 
all demands against him, they shall be applied: 

“First. To claims of physicians, not exceeding fifty dol¬ 
lars, for services rendered during the last illness of the 
decedent; and accounts of druggists, not exceeding the same 
amount, for articles furnished during the same period, 
and claims of professional nurses, or other persons ren¬ 
dering service as nurse to the decedent, at his request or 
the request of some member of his immediate family, not 
exceeding the same amount, for services rendered 
12 during the same period; and accounts of hospitals 
and sanitariums, not exceeding the same amount, for 
articles furnished and services rendered during the same 
period. 

“Second. To debts due the United States. 

“Third. To debts due this State. 

“Fourth. To taxes and levies assessed upon the dece¬ 
dent previous to his death, and the lien for said taxes shall 
not be considered as giving priority over the amount pro¬ 
vided in paragraphs one, two and three hereof. 

“Fifth. To debts due as trustees for persons under dis¬ 
abilities, as receiver or commissioner under decree of 
courts of this state, as personal representative, guardian 
or committee, where the qualification was in this state, and 
for moneys collected by anyone to the credit of another and 
not paid over, regardless of whether or not a bond has been 
executed for the faithful performance of the duties of the 
party so collecting said funds. 

“Sixth. To all other demands, except those in the next 
class; and 

“Seventh. To voluntary obligations. 
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“5391. No payment shall be made to creditors of any one 
class until all those of the preceding class or classes shall 
be fully paid; and when the assets are not sufficient to pay 
all the creditors of any one class, the creditors of such class 
shall be paid ratably;” etc. 

In my opinion the law of the District of Columbia must 
control as to the payment of creditors out of the fund now 
held by plaintiff by virtue of the ancillary letters of ad¬ 
ministration granted by the probate branch of this court. 
I think the point is settled by the case of Smith v. Union 
Bank , 5 Pet. 518, a case which arose in this District (4 Cr. 
C. C. 21). In that case one Robertson, who was domiciled 
in Virginia, died intestate and insolvent in Pennsylvania. 
When Robertson died, he was indebted to the Union Bank 
of Georgetown, in this District, upon a simple contract, in 
the sum of $2228. He died possessed of certain personalty 
in this District, amounting to $8,390. It appears that de¬ 
cedent was also indebted to one Thompson, a resi- 

13 dent of Virginia, on certain bonds, in a sum exceed¬ 
ing the total assets in the District of Columbia. Let¬ 
ters of administration were issued in this District to one 
Smith, who then took possession of the local assets. The 
Bank claimed a dividend of the assets, according to the law 
of Maryland, then in force in Washington County. The ad¬ 
ministrator resisted payment, on the ground of the debt 
due Thompson, who claimed priority as a creditor upon 
sealed contracts, under Virginia law, and that the assets 
must be paid to creditors pursuant to the laws of Virginia. 
The Circuit Court held that the assets were to be admin¬ 
istered, as to creditors, according to the laws in force in 
this District, and gave judgment for the Bank for the 
amount of its debts, to bind assets in the hands of the ad¬ 
ministrator. The Circuit Court (Cranch, J.) said: 

“The rule that the succession of movables is to be regu¬ 
lated by the law of the domicil of the deceased is now a 
well settled rule of the law of nations and will prevail wher¬ 
ever it does not interfere with the municipal law of the 
place where the effects are found. . . But the sovereign of 
the country, in which the goods are found, is equally bound 
to protect the wealth of his subjects; and if the foreign 
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owner of the goods die indebted to his subjects, he may in¬ 
sist that such debts shall be paid before the goods are with¬ 
drawn from his jurisdiction. . . Hence results the differ¬ 
ence between the rule for the order of payment of debts, 
which must be according to the lex loci rci sitae, and the 
rule for the distribution of the surplus, which must be ac¬ 
cording to the lex domicilii.” 

The Supreme Court, in affirming the judgment, said: 

“By the laws of Maryland, which govern the county of 
Washington, all debts are of equal dignity in administra¬ 
tion; but by the laws of Virginia, the country of Robert¬ 
son’s domicil, bond debts have preference, and the assets 
are insufficient to satisfy both. The question then is whether 
the bond debt shall take precedence, or come in average 
with the simple-contract debts? 

• • ■ • 

“In point of fact, it cannot be questioned, that goods thus 
found within the limits of a sovereign’s jurisdiction, are 
subject to his laws; it would be an absurdity, in 
14 terms, to affirm the contrary. Even the person of 
an ambassador is exempted from jurisdiction, only 
by an established exception from the general principle. 
And the onus lies certainly upon those who argue here for 
Hie precedence of the law of the domicil, to establish a sim¬ 
ilar exception in favor of foreign debts. But if we look into 
the books, we do not find it there; for it is an acknowledged 
doctrine, that in conflicts of rights, those arising under our 
own laws, if not superseded in point of time, shall lake 
precedence. . . The obligation of the sovereign to enforce 
his own laws, and protect his own subjects, is acknowledged 
to be paramount. 

“If we look into the facts, we find no evidence there, to 
sustain such an exception; for every sovereign has his own 
code of administration, varying to infinity as to the order 
of paying debts; and almost without an exception, assert¬ 
ing the right to be himself paid out of the assets. And 
the obligation on the administrator to conform to such 
laws, is very generally enforced, not only by a bond, but 
an oath; both of which must rest for their efficacy on the 
laws of the state which requires them.” 
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Plaintiff cites this case in support of her position, saying 
(Br. p. 6): 

“The trial court held in favor of the pro rata distribu¬ 
tion, and the Supreme Court affirmed the decision, thus 
reaching the same result as that contended for by plaintiff 
herein, that in the administration of an insolvent estate the 
assets should be applied pro rata to local and foreign cred¬ 
itors alike.” 

This is a misconception of the case. Both courts held that 
the local creditor was entitled to a pro rata share of the 
local assets, not upon general principle, but because the 
law of Maryland, in force in this District, so dictated, and 
this despite the administrator’s contention in that case that 
the law of Virginia, decedent’s domicile, controlled. 

Plaintiff further points out that under Sec. 329, D. C. 
Code, by virtue of her domiciliary letters of administration, 
she could have come into this District, collect this fund 
without taking out ancillary administration here, and 
taken the fund back to Virginia. It is immaterial what 
plaintiff could have done. The important thing is 

15 that she took out ancillary administration in this 

District and now holds this fund as ancillarv admin- 

•/ 

istratrix, subject to the direction of the probate court. 

Plaintiff further contends that Sec. 356, setting forth the 
order in which debts shall be paid, applies only to estates of 
resident decedents. I see nothing in the section which 
gives support to this contention, but plaintiff argues that 
the language— 

“after the payment of funeral expenses according to the 
condition and circumstances of the deceased, not exceed¬ 
ing six hundred dollars,” etc. 

indicates that the section applies only to resident dece¬ 
dents. I think the contention is without merit, and that 
the section applies to all administrations in this District, 
whether decedent resided here or not. Cases may well be 
imagined where a person domiciled elsewhere, and who has 
assets in this District, dies here, and local morticians, in pre¬ 
paring the body for shipment, become creditors of the es¬ 
tate and file their claims here with the ancillary adminis¬ 
trator. It should be further noted that in this very case, 
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although the deceased was a non-resident and did not die 
here, it would be distinctly to the advantage of the under¬ 
taker to make his claim to the ancillary administratrix here, 
since his bill is for $412.00, and he would be paid in full 
here, while if he presents his claim to the domiciliary ad¬ 
ministratrix he has priority only to the extent of $200., 
under Section 5390 of the Virginia Code. 

Plaintiff stresses the fact that this estate is insolvent, 
and urges that a pro rata distribution is therefore proper, 
so that all creditors, regardless of the dignity of their 
claims, will share equally. The answer is that it is 
16 the policy of the law in this District, as set forth in 
Sec. 356, to prefer certain claims, even to the exclu¬ 
sion of all others, just as it is the policy of Virginia, as 
set forth in Secs. 5390 and 5391 of the Virginia Code, to 
put creditors, such as those involved in this case, upon an 
equal footing, regardless of whether or not they have re¬ 
duced their claims to judgment. This court, whether sit¬ 
ting as a probate court or as an equity court, has before it 
an express statutory mandate, which it may not ignore. 

It is also pointed out that under Sec. 356 the judgment 
creditors will divide the assets between them, after the 
expenses of administration, funeral expenses and debts 
due the United States have been paid, to the exclusion of 
all other creditors. This is true, and may seem unjust, 
but the answer is again that this is only in accordance with 
the policy laid down for this District by Congress. 

Practically all the cases cited by plaintiff involve insol¬ 
vent estates where there were no preferred creditors, either 
in the place of the domicilary or the place of the ancillary 
administration. It was in those cases quite properly held 
that the creditors in the jurisdiction of ancillary adminis¬ 
tration were not entitled to pro rate the assets in that juris¬ 
diction among themselves, without regard to the creditors 
in other jurisdictions. It was held that in determining 
their share of the local assets, there must be taken into con¬ 
sideration all of the assets in the estate, and all of the 
debts, not only in the jurisdiction of ancillary administra¬ 
tion but elsewhere. These cases would be applicable if, 
after the preferred claims under Sec. 356 are paid, a sur¬ 
plus remains. In that case the shares of the local unpre¬ 
ferred creditors would be determined by reference to all 
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the remaining assets and all the remaining unpaid debts. 

In the Goldenberg Case, Equity No. 54,164, re- 

17 fcrred to by plaintiff, where domiciliary administra¬ 
tion was had in Maryland, and ancillary administra¬ 
tion in this District, the court did not order that all credi¬ 
tors share generally in the assets. It was held that credi¬ 
tors residing, or domiciled or having places of business in 
this District should not be accorded any preference or pri¬ 
ority as to local assets, by reason of such residence , domi¬ 
cile or places of business , over the other creditors of the 
same class. This court therefore did not disregard the 
statutory priorities set forth in Sec. 356. 

At this point it may be well to make it clear that the 
judgment creditors here do not claim priority by reason 
of the fact that thev are residents of or doing business in 
this District. They claim the statutory priority because 
they hold judgments secured in courts of this District, ir¬ 
respective of where they are resident or doing business. 
And because they hold such judgments they are entitled 
(under Sec. 356) to priority over other creditors, resident 
in the District and elsewhere, whose claims have not been 
reduced to judgment in courts of the District of Columbia. 

Having decided that the District of Columbia law con¬ 
trols payment of debts out of the local assets in this case, 
and that under Sec. 356 the judgment creditors are en¬ 
titled to priority, there remains for consideration the final 
contention of plaintiff, namely, that Sec. 356 makes an un¬ 
constitutional discrimination in favor of the District of 
Columbia creditors. Before considering this contention 
further, it should be noted that nowhere in this section is 
any priority given to any creditor by reason of resi- 

18 dence, domicile or doing business in the District. 
The priority is given to anyone, regardless of his 

residence, domicile or place of business, who has reduced 
his claim to judgment in the courts of this District, which 
courts are open to all. 

Plaintiff relies upon the case of Blake v. McClung , 172 
U. S. 329. I do not think that case applicable to the pres¬ 
ent situation. There the State of Tennessee passed an act 
providing that corporations organized under the laws of 
other States might carry on within the State the business 
authorized by their charters, but that “creditors who may 
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be residents of this State shall have a priority in the dis¬ 
tribution of assets, or subjection of the same, or any part 
thereof, to the payment of debts over all simple contract 
creditors, being residents of any other country or coun¬ 
tries, and also over mortgage or judgment creditors, for 
all debts, engagements and contracts which were made or 
owing by the said corporations previous to the filing and 
registration of such valid mortgages, or the rendition of 
such valid judgments.” 

The Supreme Court held that the act infringed rights 
secured to citizens of other States by Sec. 2 of Art. IV of 
the Constitution. In the course of its opinion the court 
said: 

“We adjudge that when the general property and as¬ 
sets of a private corporation, lawfully doing business in a 
State, are in course of administration by the courts of such 
State, creditors who are citizens of other States are en¬ 
titled, under the Constitution of the United States, to stand 
upon the same plane with creditors of like class who 
are citizens of such State, and cannot be denied equality 
of right simply because they do not reside in that State, 
but are citizens residing in other States of the Union.” 

It has also been suggested that Sec. 356 is repugnant to 
Art. IV, Sec. 1 of the Constitution, in giving priority to 
District of Columbia judgments over those of the 
19 States. It does not appear that any foreign judg¬ 
ments are involved in this case. However, I think 
the point is disposed of by McElmoyle v. Cohen, 13 Pet. 
312 and Cole v. Cunningham, 133 U. S. 112. This section 
is based upon the corresponding Maryland statute (see 
Sec. 120, Art. 93, Md. Code), under which it was early held, 
both in Maryland and in this District, that foreign judg¬ 
ments do not take equal rank with domestic judgments in 
paying off the debts of a decedent. Brengle v. McClellan, 
7 G. & J. (Md.) 434; Norton v. Stevens, 1 Ilayw. & H. (Cir. 
Ct, D. C.) 94. 

In paying claims from the fund in her hands in this 
District as ancillary administratrix, plaintiff should ab- 
serve the following order: 

1. Expenses of administration ( Hamilton v. Shillington, 
19 App. D. C. 218); 
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2. Funeral expenses, not exceeding $600.00 (Sec. 356, 
D. 0. Code); 3. Debts due the United States (31 U. S. C. 
sec. 191); 4. Judgments obtained in District of Columbia 
courts (Sec. 356, D. C. Code). 

After the first three items are paid, the residue, which 
will not be sufficient to pay the four judgment creditors in 
full, shall be pro rated among said judgment creditors. 

* It is noted that in the bill plaintiff not only prays for 
instructions (which she could have gotten from the pro¬ 
late court), but also that the equity court take jurisdiction 
of the administration of the estate. The necessity for this 
is not apparent. The equity court can do no more in this 
situation than can the probate court. There are no com¬ 
plicated assets, nor a business to be conducted etc. 
20 The assets in this District consist solely of the 
i $13,3333.34, which plaintiff now holds as ancillary 
administratrix. However, the defendants appear willing to 
have this court assume jurisdiction, and I think, therefore, 
that I should order that payment of claims be made in the 
order above set forth. 

PEYTON GORDON 

February 23, 1938. Justice 


( 21 Final Decree. 

Filed Mar 23 1938 

This cause came on to be heard upon the pleadings, the 
stipulation of facts, and the testimony adduced in open 
court, and was argued by counsel for the respective par- 
' ties; whereupon it is by the Court this 23rd day of March, 
1938, 

ADJUDGED, ORDERED AND DECREED: That Edith 
G. Duehay, Ancillary Administratrix of the estate of Fran¬ 
cis H. Duehay, deceased, be, and she hereby is, directed 
to observe the following order in paying, from the funds in 
the District of Columbia in her hands, claims presented 
against said estate: First, expenses of administration; 
second, funeral expenses not exceeding six hundred dollars 
($600.00); third, debts due the United States; fourth, judg¬ 
ments obtained in courts of the District of Columbia. 

PEYTON GORDON 
Justice. 
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From the foregoing decree the plaintiff, Edith G. Due- 
liav, Administratrix and Ancillary Administratrix of the 
Estate of Francis H. Duehay, deceased, and the defendant 
Franklin National Bank note an appeal, in open court, to the 
United States Court of Appeals for the District of Colum¬ 
bia, and the Court fixes the penalty of the under- 

22 taking on appeal in the sum of one hundred dollars 
($100.00) or in lieu thereof a deposit of fifty dollars 

($50.00) in cash. 

PEYTON GORDON 
Justice 

23 Findings of Fact and Conclusions of Law. 

Filed Mch 23 1938 

The Court makes the following* Findings of Fact: 

Francis H. Duehay, a resident of Fairfax County, State 
of Virginia, died in said State and County May 17, 1934, 
intestate. June 7, 1934, Edith G. Duehay, his widow, was 
appointed administratrix of his estate by the Circuit Court 
of Fairfax County, Virginia, and duly qualified. August 9, 
1934, said Edith G. Duehay was appointed ancillary ad¬ 
ministratrix of said estate by the District Court of the 
United States for the District of Columbia, holding probate 
court, in Administration cause No. 47016, and duly qual¬ 
ified. 

The estate of said Francis H. Duehay is insolvent. Claims 
against it aggregate, to wit, $444,187.97, including claims 
of District of Columbia creditors holding judgments recov¬ 
ered in the courts of the District of Columbia against said 
Francis H. Duehay prior to his death, in the amount of, to 
wit, $129,758.11 with interest and costs; the claims of Dis¬ 
trict of Columbia creditors not reduced to judgment, in the 
amount of, to wit, $299,952.03; and the claims of Virginia 
creditors, not reduced to judgment, in the amount of, to 
wit, $14,666.83. 

The only material asset of said estate is the sum of 

24 $13,333.34, compensation for services rendered by 
decedent as one of the Receivers of The Shoreham 

Hotel Corporation, awarded in the District of Columbia 
after his death, and paid over to said Edith G. Duehay, 
Ancillary Administratrix. 
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The Court states the following conclusions of law: 

The law of the District of Columbia controls payment 
of debts of decedent out of the local assets of his estate in 
the hands of Edith G. Duehay, Ancillary Administratrix, 
and by virtue of Section 356 of the Code of Law for the 
District of Columbia the creditors of the estate holding 
judgments of courts in the District of Columbia are en¬ 
titled to priority over other creditors, resident in the Dis¬ 
trict of Columbia and elsewhere, whose claims have not 
been reduced to judgment in said courts. 

In paying claims from the funds in her hands in this juris¬ 
diction as Ancillary Administratrix, plaintiff should ob¬ 
serve the following order: 1. Expenses of administration; 
2. Funeral expenses, not exceeding $600.00; 3. Debts due 
the United States; 4. Judgments obtained in District of 
Columbia courts. 

PEYTON GORDON 
Justice 


Memorandum 

APRIL 13, 1938. 

$50 deposited in lieu of bond on appeal. 


25 Assignment of Errors. 

Filed Apr 13 1938 

The Court erred: 

1: In directing the Ancillary Administratrix of the estate 
of Francis II. Duehay, deceased, a resident of the State 
of Virginia, in paying claims presented against said es¬ 
tate, to give priority to judgments obtained in courts of 
the District of Columbia. 

2: In holding that the assets in the District of Columbia 
of the estate of Francis H. Duehay, deceased, a resident of 
the State of Virginia, should be applied to the payment of 
his debts as prescribed by the laws of the District of Co¬ 
lumbia. 

3: In holding that Section 356 of the Code of Laws for 
the District of Columbia governs the application of said 
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assets to the payment of debts of said Decedent, a resi¬ 
dent of the State of Virginia. 

4: In failing to hold that the application of said assets of 
said estate to the payment of debts of said decedent should 
be made in accordance with the laws of the State of Vir¬ 
ginia, his domicile. 

JOHN E. LASKEY 

Attorney for Edith G. Duehay, Administratrix 
and Ancillary Administratrix of Estate of 
Francis H. Duehay, deceased. 

P. J. J. NICOLAIDES 

Attorney for Franklin Liquidating Trust, As¬ 
signee of The Franklin National Bank, Ap¬ 
pellants 

26 Service of copy acknowledged this 12th day of 
April, 1938: 

WHITEFORD, MARSHALL & HART 

Attorneys for Acacia Mutual Life Ins. Co. 

SHERLEY, FAUST & WILSON 
Attorneys for Cary A. Hardee, Receiver of 
The Commercial National Bank of Wash¬ 
ington 

BATES WARREN 

Attorney for Barber <& Ross, Inc. 

TOBRINER, GRAHAM, BREZ & TOBRINER 

Attorneys for Griffith-Consumers Company 

KING & NORDLINGER 
Attorneys for Randall II. Hagner <& Company 
Incorporated. 

FROST, MYERS & TOWERS 
Attorneys for Liberty National Bank of Wash¬ 
ington 

TRACY L. JEFFORDS 

Attorney for Watkins-Whitney Company 

ROWAN & PRICE 

Attorneys for Natalie J . McIntosh 
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27 Designation of Record. 

Filed Apr 13 1938 

Now comes Edith G. Duehay, Administratrix and Ancil¬ 
lary Administratrix of the Estate of Francis H. Duehay, 
deceased, and Franklin Liquidating Trust, Assignee of The 
Franklin National Bank, appellants in the above-entitled 
cause, and designate the parts of the record which they de¬ 
sire to have included in the transcript, said parts being con¬ 
sidered sufficient for the determination of the questions 
raised on appeal, namely: 

1: Agreed Statement of Case; 

2: Copy of docket entries; 

3: Memorandum opinion of Mr. Justice Gordon, filed 

February 23, 1938; 

4: Decree, entered March 23, 1938, with notation of ap¬ 
peal; 

5: Findings of Fact and Conclusions of Law; 

6: Memorandum showing filing of appeal bond; 

7: Assignments of error of appellants; 

8: This designation. 

JOHN E. LASKEY 

Attorney for Edith G. Duehay, Administratrix 
and Ancillary Administratrix of Estate of 
Francis II. Duehay , deceased. 

P. J. J. NICOLAIDES 

Attorney for Franklin Liquidating Trust, As¬ 
signee of The Franklin National Bank, Ap¬ 
pellants 

28 Service of copy acknowledged this 12th day of 
April, 1938: 

WHITEFORD, MARSHALL & HART 
Attorneys for Acacia Mutual Life Ins. Co. 

SHERLEY, FAUST & WILSON 
Attorneys for Cary A. Hardee, Receiver of 
The Commercial National Bank of Wash¬ 
ington 

BATES WARREN 
Attorney for Barber <& Ross, Inc. 
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TOBRINER, GRAHAM, BREZ & TOBRINER 
Attorneys for Griffith-Consumers Company 

KING & NORDLINGER 
Attorneys for Randall H. Hagner & Company 
Incorporated. 

FROST, MYERS & TOWERS 
Attorneys for Liberty National Bank of Wash¬ 
ington 

TRACY L. JEFFORDS 
Attorney for Watkins-Whitney Company 

ROWAN & PRICE 
Attorneys for Natalie J. McIntosh 

29 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 28, both in¬ 
clusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 61082 in Equity, 
wherein Edith G. Duehay, Administratrix and Ancillary 
Administratrix of Francis H. Duehay, deceased, is Plain¬ 
tiff and Acacia Mutual Life Insurance Company, a corpo¬ 
ration, et al, are Defendants, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 27th day of May, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7183. Duehay, Admx., et al., 
Appellants, vs. Acacia Mutual Life Insurance Co. et al. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Jun 14 1938 Joseph W. Stewart, Clerk. 
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DUEHAY, DECEASED. 


STATEMENT OF THE CASE. 

This is an appeal from the decree of the District 
Court of the United States for the District of Colum¬ 
bia, directing the application of the priorities of Sec¬ 
tion 356 of the District of Columbia Code in the pay¬ 
ment of debts due by the insolvent estate of a non- 
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resident decedent, from funds of said estate in the 
hands of the Ancillary Administratrix, thereby alio- 
eating the entire fund to certain District of Columbia 
judgment creditors to the exclusion of non-judgment 
District of Columbia creditors and of all domiciliary 
creditors. 

The facts are undisputed. 

[ The s ingle question of law involved is whether the 
law of the d omia d-ror the law of the ancillary juris¬ 
diction, controls in the administration of a deceased 
insolvent’s estate^ 

Francis H. Duehay, a resident of and domiciled in 
Fairfax County, Virginia, died, intestate, in said 
County and State, May 17, 1934. His widow, Edith G. 
Duehay, was on June 7, 1934, appointed administra¬ 
trix of his estate by the Circuit Court of Fairfax 
County, Virginia. On August 9, 1934, on presentation 
of her letters, she was appointed Ancillary Adminis¬ 
tratrix of said estate in the District Court of the United 
States for the District of Columbia, holding probate 
court. (R., p. 2) 

Said estate is insolvent, the only material asset there¬ 
of being the sum of $13,333.34, compensation for ser¬ 
vices rendered by decedent as one of the receivers of 
The Shoreham Hotel Corporation, awarded in the Dis¬ 
trict of Columbia after his death and paid over to said 
Edith G. Duehay, Ancillary Administratrix. (R., p. 3) 

Claims presented against said estate by creditors re¬ 
siding or doing business in the State of Virginia 
amount to $14,466.83; claims presented by creditors re¬ 
siding or doing business in the District of Columbia 
amount to $429,711.14, including claims of the appel¬ 
lees Cary A. Hardee (substituted for Robert C. Bald¬ 
win), Receiver of The Commercial National Bank of 
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Washington, Griffith-Consumers Company, Randall H. 
Hagner & Company, Incorporated, and Watkins-Whit- 
ney Company, in the total amount of $129,758.11, based 
on judgments obtained in courts of the District of Co¬ 
lumbia against decedent prior to his death. Said judg¬ 
ment creditors asserted priority in payment for their 
claims under Section 356 of the Code of Law for the 
District of Columbia. 

On petition of the Ancillary Administratrix reciting 
that such priority had been asserted, and that she was 
advised the estate should be administered under the 
laws of the State of Virginia and not of the District 
of Columbia, the probate court authorized her to em¬ 
ploy counsel to institute and prosecute a proceeding in 
equity to determine said questions. (R., p. 3) 

As Administratrix and Ancillary Administratrix 
she filed her bill of complaint in the court below, 
against said judgment creditors, and certain non-judg¬ 
ment creditors—Acacia Mutual Life Insurance Com¬ 
pany, Barber & Ross, Inc., and Liberty National Bank 
of Washington, appellees herein, and Franklin Liqui¬ 
dating Trust, assignee of The Franklin National Bank, 
appellant herein,—naming said creditors defendants 
in their own right and as representatives of the other 
creditors of said estate. Natalie J. McIntosh, appel¬ 
lee, was made a party defendant by intervention. (R., 
p. 4) 

Said bill of complaint stated the assets and liabilities 
of the estate as known to plaintiff, that the estate was 
insolvent, that decedent was a resident of and domiciled 
in Fairfax County, State of Virginia, and that the stat¬ 
utes of the State of Virginia make provision for pay¬ 
ment of debts of decedents who were residents of that 
state, and give no priority to judgment creditors. (R., 
p. 4; pp. 11-12) 
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Said bill asserted that decedent’s estate was distrib¬ 
utable according to the laws of the State of Virginia, 
and not according to the laws of the District of Colum¬ 
bia; that the granting of the claim of priority of cred¬ 
itors holding judgments obtained in courts of the Dis¬ 
trict of Columbia would "work an unfair preference to 
such creditors over the other creditors, and would re¬ 
sult in such other creditors receiving no payment on ac¬ 
count of their claims; and that in administering the 
estate she must take into consideration the aggregate 
amount of assets and of debts, foreign and domestic, 
and make distribution in accordance with the law of 
the domicil of the decedent. (R., pp. 4-5) 

The judgment creditors in their answers re-asserted 
their claims of priority under said Section 356; the 
non-judgment creditors in their answers denied such 
claims of priority, and claimed that the applicable law 
was that of Virginia. (R., p. 5) 

After hearing and argument, the Court below filed 
its opinion (R., pp. 9-18) and made Findings of Fact 
and Conclusions of Law (R., pp. 19-20) and final de¬ 
cree (R., pp. 18-19), requiring the Ancillary Adminis¬ 
tratrix to observe the priorities set out in Section 356, 
D. C. Code. 

From said decree this appeal was noted by the plain¬ 
tiff and by the defendant Franklin Liquidating Trust, 
Assignee of The Franklin National Bank. (R., p. 19) 

ASSIGNMENT OF ERRORS. 

The Court erred: 

1. In directing the Ancillary Administratrix of the 
estate of Francis H. Duehay, deceased, a resident of 
the State of Virginia, in paying claims presented 
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against said estate, to give priority to judgments ob¬ 
tained in courts of the District of Columbia. 

2. In holding that the assets in the District of Co¬ 
lumbia of the estate of Francis H. Duehay, deceased, 
a resident of the State of Virginia, should be applied 
to the payment of his debts as prescribed by the laws 
of the District of Columbia. 

3. In holding that Section 356 of the Code of Laws 
for the District of Columbia governs the application of 
said assets to the payment of debts of said decedent, 
a resident of the State of Virginia. 

4. In failing to hold that the application of said 
assets of said estate to the payment of debts of said 
decedent should be made in accordance with the laws 
of the State of Virginia, his domicil. 

APPLICABLE STATUTES. 

Code of Law of the District of Columbia: 

“Sec. 260. Lien of Creditors. —On the death of any 
person not domiciled in the District of Columbia at the 
time of his death so much of his real and personal es¬ 
tate in the District of Columbia as may be necessary 
for the payment and discharge of just claims against 
him of creditors and persons domiciled in the District 
of Columbia shall also be the subject of administration 
under authority and direction of the probate court, ir¬ 
respective of the personal estate of such decedent at 
his place of domicile or elsewhere: Provided, The pros¬ 
ecution of such claims is begun in said court within 
one year after the death of such decedent. ’ ’ 

“Sec. 329. Foreign Executors and Administra¬ 
tors. —It shall be lawful for any person or persons to 
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whom letters testamentary or of administration have 
been granted by the proper authority in any of the 
United States or the Territories thereof to maintain 
any suit or action and to prosecute and recover any 
claim in the District in the same manner as if the let¬ 
ters testamentary or of administration had been 
granted to such person or persons by the proper au¬ 
thority in the said District; and the letters testamen¬ 
tary or of administration, or a copy thereof certified 
under the seal of the authority granting the same, shall 
be sufficient evidence to prove the granting thereof, and 
that the person or persons, as the case may be, hath 
or have administration: Provided , nevertheless , That 
the probate court of the District shall have the power, 
upon the petition of anyone interested, to require from 
such person or persons the security required by law 
in like case from a resident administrator or executor, 
or the said court may grant auxiliary or ancillary let¬ 
ters, as the case may require, to the same or other per¬ 
sons. ” 

“Sec. 356. Priorities. —In paying the debts of a 
decedent, after the payment of funeral expenses oc- 
cording to the condition and circumstances of the de¬ 
ceased, not exceeding six hundred dollars, an executor 
or administrator shall observe the following rules: 
Claims for rent in arrear against deceased persons, 
for which an attachment might be levied by law, shall 
have preference. Judgments and decrees of courts in 
the District of Columbia shall next be wholly dis¬ 
charged. After such claims for rent, judgments, and 
decrees shall be satisfied, all other just claims shall be 
on an equal footing without priority or preference. If 
there be not sufficient to discharge all such judgments 
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and decrees, a proportionate dividend shall be made 
between the judgment and decree creditors.” 

Secs. 5390 and 5391, Virginia Code: 

“5390. When the assets of the decedent in the hands 
of his personal representatives, after the payment of 
funeral expenses, not to exceed two hundred dollars, 
and charges of administration, are not sufficient for the 
satisfaction of all demands against him, they shall be 
applied: 

First. To claims of physicians, not exceeding fifty 
dollars, for services rendered during the last illness 
of the decedent; and accounts of druggists, not exceed¬ 
ing the same amount, for articles furnished during the 
same period; and claims of professional nurses, or 
other person rendering service as nurse to the dece¬ 
dent, at his request or the request of some member of 
his immediate family, not exceeding the same amount, 
for services rendered during the same period; and ac¬ 
counts of hospitals and sanitariums, not exceeding the 
same amount, for articles furnished and services ren¬ 
dered during the same period. 

Second. To debts due the United States. 

Third. To debts due this State. 

Fourth. To taxes and levies assessed upon the de¬ 
cedent previous to his death, and the lien for said taxes 
shall not be considered as giving priority over the 
amounts provided in paragraphs one, two and three 
hereof. 

Fifth. To debts due as trustees for persons under 
disabilities, as receiver or commissioner under decree 
of court of this State, as personal representative, 
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guardian or committee, where the qualification was in 
this State, and for moneys collected by anyone to the 
credit of another and not paid over, regardless of 
whether or not a bond has been executed for the faith¬ 
ful performance of the duties of the party so collecting 
said funds. 

Sixth. To all other demands, except those in the 
next class; and 

Seventh. To voluntary obligations. 

“5391. Xo payment shall be made to creditors of 
any one class until all those of the preceding class or 
classes shall be fully paid; and when the assets are not 
sufficient to pay all the creditors of any one class, the 
creditors of such class shall be paid ratably; * • 
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ARGUMENT. 

Decedent’s Intangible Personalty Vested in the Dom¬ 
iciliary Administratrix as of the Date of Death. 

The fund here involved is the decedent’s share of 
the final fee awarded by the court below to decedent 
and others as receivers of The Shoreham Hotel Cor¬ 
poration, in Equity cause No. 52376. Said receiver¬ 
ship was terminated prior to decedent’s death, which 
occurred May 17, 1924. At that time he had at most a 
contingent right to compensation subject to further 
action by the court; he had performed services for 
which he might, or might not, be compensated, depend¬ 
ing upon the discretion of the court. Until the actual 
order awarding compensation to him, segregating the 
amount of such award from receivership funds and 
directing the receivers to make distribution thereof— 
according to many authorities, until there was an ac¬ 
tual distribution of such amount—the receiver has no 
individual interest in the funds in his hands, or in any 
part thereof, and no vested right to prospective com¬ 
missions. 

Fischer v. Liberty National Bank & Trust Co., 
61 F. (2d) 757. 

In no sense, and for no purpose, could that prospec¬ 
tive compensation be denominated “property” within 
the District of Columbia at the time of decedent’s 
death. So far as it could have a determinate situs, it 
was in the State of Virginia, decedent’s domicil, and 
there the proceeds of its realization through the court’s 
award would remain. So far as it could have a deter¬ 
minate owner upon his death, it vested in the adminis¬ 
tratrix appointed at his domicil, as of the date of death. 
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Even if that asset of the estate were raised to the dig¬ 
nity of a chose in action, its ownership is referred to 
the domicil. 

See: 




r . 

Vogel, et al., v. New York LifrMnsur\ince Co., 55 
F. (2d) 205; certiorari denied 287 U. S. 604, 
77 L. Ed. 525; 

Farmers Loan <& Trust Co. v. State of Minne¬ 
sota, 280 U. S. 204, 74 L. Ed. 371. 


In the determination of the situs of personalty, the 
maxim “mobilia sequuntur personam** has won unqual¬ 
ified acceptance when applied to the taxation of intan¬ 
gibles, which, since they are without physical charac¬ 
teristics, can have no location in space. 

In Blodgett v. Silverman, 277 U. S. 1, 9, 10, 72 L. Ed. 
749, 757, the Supreme Court said: 

“At common law the maxim ‘ mobilia sequuntur 
personam ’ applied. There has been discussion and 
criticism of the application and enforcement of 
that maxim, but it is so fixed in the common law of 
this country and of England, in so far as it relates 
to intangible property, including choses in action, 
without regard to whether they are evidenced in 
writing or otherwise and whether the papers evi¬ 
dencing the same are found in the state of the 
domicil or elsewhere, and is so fully sustained by 
cases in this and other courts, that it must be 
treated as settled in this .jurisdiction whether it 
approve itself to legal philosophic test or not.” 

The original and primary jurisdiction of adminis¬ 
tration of personal property is that of decedent’s dom¬ 
icil, even though no property be found there. Admin¬ 
istration of such property elsewhere is essentially 
ancillary. 
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Dawes v. Head, 3 Pick. (Mass.) 128; 

Van Bokkelen’s Estate, 155 Misc. 289, 279 N. Y. 
S. 420. 

Upon the qualification of the administratrix in the 
courts of decedent’s domicil, title to all his personal 
property immediately vested in her, as of the date of 
death. Such is the ruling of the Supreme Court of the 
United States: 

“The original administrator, therefor, with let¬ 
ters taken out at the place of the domicile, is in¬ 
vested with the title to all the personal property 
of the deceased for the purpose of collecting the 
effects of the estate, paying the debts, and making 
distribution of the residue, according to the law 
of the place, or directions of the will, as the case 
may be.” 

Wilkins v. Elicit, 9 Wall. 740, 742; 19 L. Ed. 586, 
587. 

“Upon acceptance of the trust there vests in the 
administrators or executors, as of the date of the 
death, title to all personal property belonging to 
the estate; it is taken, not for themselves, but in 
the right of others for the proper administration 
of the estate and for distribution of the residue.” 

Brewster v. Gage, 280 U. S. 327, 334, 74 L. Ed. 
457, 461. 

The General Administrative Provisions of Chapter V 

of the D. C. Code Relate to Local Estates. 

The administrative procedure set up in Chapter V of 
the Code of Law for the District of Columbia on its 
face is primarily designed for estates of decedents 
domiciled in the District. 

Many of its provisions by their terms must be lim¬ 
ited to such estates. 
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Under Section 273, “On the death of any person” 
leaving real or personal estate in the District of Co¬ 
lumbia, letters of administration may be granted on 
proof of intestacy. That can refer only to “any per¬ 
son” domiciled in the District, for Section 260, the first 
in the Chapter, makes specific provision for estates of 
non-residents who leave real or personal property in 
the District. 

Under Section 274, the administrator shall file a bond 
to administer according to law 

“all the money, goods, chattels, rights and credits” 

of the deceased, also to administer proceeds of real 
estate sold under order of court. Under Sec. 275 he 
may give special bond for payment of “all the debts 
and claims against the deceased.” Only a domiciliary 
administrator could possibly have the rights and per¬ 
form the duties here dealt with. 

Sections 276 to 288 set out the order of preference 
in appointment of an administrator. 

Under Section 309, the administrator mav be re- 
quired to include in his inventory “all the real estate 
of the deceased.” 

Section 327 authorizes “executors and administra¬ 
tors” to commence and prosecute 

“any personal action * * * which the testator or 
intestate might have commenced and prosecuted” 

with certain exceptions, and makes them liable to be 
sued 

“in any action at law or in equity, except as afore¬ 
said, which might have been maintained against 
the deceased,” 

and entitled to or answerable for costs. The words 
“executors and administrators” do not include the rep- 
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resentative of a non-resident testator or intestate, for 
Section 329 specifically provides that a foreign repre¬ 
sentative may maintain any suit or action. Besides, a 
foreign representative may not be sued here. 

See: Ryan v. McAdoo, 46 App. D. C. 117, 127. 

Section 356, claimed by the judgment creditors to 
cover estates of non-resident as well as resident de¬ 
cedents, provides: 

“In paying the debts of a decedent, after the 
payment of funeral expenses according to the con¬ 
dition and circumstances of the deceased, not ex¬ 
ceeding six hundred dollars, an executor or admin¬ 
istrator shall observe the following rules.” 

A District of Columbia statute cannot prescribe what 
is the proper amount of funeral expenses of a non¬ 
resident decedent, nor a District of Columbia court 
decide what were his “condition and circumstances.” 
The same argument applies to Section 365, providing 
for allowance in accounting for funeral expenses, 

“at the discretion of the court, according to the 
condition and circumstances of the deceased, not 
exceeding three hundred dollars; Provided, That 
for special cause shown the court may make such 
additional allowance not exceeding three hundred 
dollars as such special circumstances may war¬ 
rant.” 

Section 359 makes it the duty of the “executor or 
administrator” after claims have been discharged to 

“deliver up and distribute the surplus or residue 
of the personal estate * * * as hereinafter di¬ 
rected.” 
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After directions for accounting (Sections 361 to 372). 
Section 373 provides that 

“When the debts of an intestate * * * shall have 
been discharged or settled, * * * the administrator 
shall proceed to make distribution of the surplus” 

to the next of kin in the order fixed by Sections 374 to 
388 for the succession of intestate personalty. Sec¬ 
tions 389, 390 and 391 provide for distribution of spe¬ 
cific personalty, and for partial distribution of a “dis¬ 
tributive share”; under Section 394 “any administra¬ 
tor” may appoint a meeting of persons entitled to 
“distributive shares or legacies or a residue,” and for 
payment or distribution under the court’s control. The 
provisions for distribution can relate only to the estate 
of a decedent domiciled in the District of Columbia; 
for the succession of personalty is governed by the 
law of the domicil of the decedent: 

Ennis v. Smith , 55 U. S. (14 How.) 400, 14 L. 
Ed. 472: 

and in case of a non-resident decedent, the ancillary 
representative would in ordinary course deliver the 
residue to the domiciliary representative for distribu¬ 
tion. 

Dawes v. Head , 3 Pick. (Mass.) 128. 

Ramsey v. Ramsey, 196 Ill. 179, 63 N. E. 618. 

Two Sections of Chapter V of the D. C. Code Relate 
Specifically to Non-Resident Estates. 

The only sections of Chapter V, Code D. C., which 
carry in terms any reference to estates of non-resident 
decedents are Section 260 and Section 329. Each is 
carefully worded to apply specifically and only to es- 
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tates of non-residents, and for each there is found, in 
other sections, a correlative form of procedure in the 
general provisions for domiciliary administration. 

In Section 329 is the only reference to “ancillary” 
representation; the probate court may require security 
of the foreign representative, empowered 

“to maintain any suit or action and prosecute and 
recover any claim in the District ’ ’ 

or the court 

“may grant auxiliary or ancillary letters, as the 
case may require, to the same or other persons.” 

That clearly provides only an alternative method of 
security. 

Section 329 recognizes the letters of administration 
issued by States and Territories of the United States 
to representatives acting in such jurisdictions, and the 
powers conferred by such letters, and grants the hold¬ 
ers thereof the right to recover claims in the District. 
That right is absolute; “it shall be lawful” for the for¬ 
eign representative to recover claims in that capacity. 
The section does not require the application of the 
funds recovered to payment of local debts, or the ad¬ 
ministration thereof according to the priorities of Sec¬ 
tion 356 for estates of residents. The only provisos, 
those for bond and for auxiliary administration, are 
permissive only; they do no more than furnish a method 
of procedure in connection with the recovery, to be 
followed “as the case may require,” without limiting 
or affecting such right of recovery. The right and 
title to the assets recovered, being based upon the 
powers granted in the domicil where the representative 
acts, remain the same as though such assets had been 
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recovered without the aid of the ancillary letters, 
which, instead of operating under requirements for 
domestic proceedings, are only an adjunct to the dom¬ 
iciliary administration. 

In Lawrence v. Kitteridge, 21 Conn. 577, the court 
said: 


“There was but one estate to be settled; and this 
was, in legal view, attached to the person of the 
owner, at the time of his death, so far as it was 
personalty. There were two administrators; one 
original and principal in Vermont; the other ancil¬ 
lary and subordinate, in this state. * * * 

“* * * It seems now to be settled, that the power 
of the court granting ancillary administration is a 
discretionary one, and should depend for its exer¬ 
cise upon the circumstances and equity of each 
case. This is a salutary principle, and can work 
no harm; and in its application, the citizens of the 
state of the ancillary administration and their 
rights, are not alone to be regarded, but also the 
rights of all interested.’’ 

Under Section 329, plaintiff, as domiciliary adminis¬ 
tratrix, had the right to recover from any person in 
the District of Columbia effects or money belonging to 
the intestate. No probate proceedings, ancillary or 
otherwise, were necessary to enable her to collect, by 
virtue of her domiciliary letters, the fee awarded to 
decedent, for which she would account to the proper 
tribunal in Virginia. As was said in Mackey v. Cox , 
18 How. 100, the money might have been paid to the 
domiciliary administratrix, but out of abundant caution 
letters of ancillary administration were taken out in 
the District—in this case, because of the numerous 
local creditors, and to the end that any fee awarded 
decedent might be collected and the appropriate por- 
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tion thereof applied for the benefit of such creditors, 
in accordance with the law of the domicil. 

“The country where the representative of the de¬ 
ceased acts, and from which he derives his power” 
{Harrison v. Starry, 5 Cranch 298) in this case is the 
State of Virginia. The power of the administratrix 
came primarily from Virginia; she was appointed in 
the District of Columbia not because she met the statu¬ 
tory requirements for appointment as administratrix, 
but in recognition of her appointment at the domicil 
of the decedent as evidenced by her letters, and of her 
right because of that domiciliary appointment to 
“prosecute and recover any claim in the District.” 

Section 260, the first in Chapter V, provides that on 
the death of a person not domiciled in the District 

“so much of his real and personal estate in the 
District of Columbia as may be necessary for the 
payment and discharge of just claims against him 
of creditors and persons domiciled in the District 
of Columbia shall also be the subject of adminis¬ 
tration under authority and direction of the pro¬ 
bate court, irrespective of the personal estate of 
such decedent at his place of domicile or else¬ 
where: Provided, The prosecution of such claims 
is begun in said court within one year after the 
death of such decedent.” 

Said section is operative, not upon all the non-resi¬ 
dent’s assets in the District of Columbia, but only upon 
“so much” as may be necessary for the discharge of 
“just claims” of District of Columbia residents. There 
is no requirement governing priorities. The section 
does not use the words “ancillary administration,” but 
only says certain assets “shall also be the subject of 
administration,” with the added proviso that prosecu¬ 
tion of such claims of creditors domiciled in the Dis- 
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trict is begun “within one year after the death of said 
decedent.” No such limitation appears in the sections 
relating to general local administration, where the time 
limits are from appointment of the representative, 
rather than from death of the decedent. See Sec. 309, 
Sec. 361, and Sec. 344. 

The Priority of Section 356 as Applied by the Court 
Below is Unconstitutional. 

In Blake v. McClung, 172 U. S. 239, 254, 255, 43 L. Ed. 
432, 438, the Supreme Court held unconstitutional a 
statute of Tennessee providing that, in the distribution 
of assets of a foreign corporation doing business in 
Tennessee, creditors who were residents of that State 
should have priority over creditors who were residents 
of any other country. In its opinion the Court said (p. 
253): 

“If a State should attempt, by statute regulat¬ 
ing the distribution of the property of insolvent 
individuals among their creditors, to give priority 
to the claims of such individual creditors as were 
citizens of that State over the claims of individual 
creditors, citizens of other States, such legislation 
would be repugnant to the Constitution upon the 
ground that it withheld from citizens of other 
States as such, and because they were such, privi¬ 
leges granted to citizens of the State enacting it. ’ ’ 

Section 260, if construed to give to creditors and 
persons domiciled in the District of Columbia the right 
to have their claims paid in full out of the District as¬ 
sets of an insolvent estate of a non-resident decedent, 
would be unconstitutional and invalid, because it would 
give to local creditors a preference over citizens of 
other States, and would be in direct conflict with the 
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principles established in Blake v. McClung, supra. The 
Section has the purpose and effect only to protect resi¬ 
dents of the District of Columbia from the necessity 
of going into another jurisdiction to assert their claims 
against a non-resident decedent, by giving them an op¬ 
portunity to prove their claims here, in a proceeding 
limited to the administration of claims of creditors and 
persons domiciled in the District. Local creditors ac¬ 
quire no right to subject local assets to the payment of 
their claims at the expense of non-resident creditors, 
but in event of insolvency they share equally with cre¬ 
ditors who were residents of other states. 

If Section 260 means that local creditors are not to 
be compelled to follow local assets into the jurisdiction 
of the domiciliary administration, can foreign creditors 
be compelled to leave their jurisdiction and come into 
the District of Columbia in order to assert their rights 
and gain equal standing with local creditors, without 
the very discrimination against citizens of other States 
which Blake v. McClung, supra, determines to be un¬ 
constitutional? To hold that local creditors are to be 
protected as to local assets to the extent of not being 
compelled to go into the State of Virginia to assert 
their claims, and yet to hold that creditors of the State 
of Virginia must come into the District of Columbia to 
assert theirs, and under Sec. 356 must obtain judg¬ 
ments in this jurisdiction to be placed on a parity with 
local judgment creditors, is essentially a discrimination 
in favor of our own citizens and against citizens of 
other states, which is directly in conflict with the prin¬ 
ciple established in the McClung case. To argue that 
such foreign citizens may come here, and may reduce 
their claims to judgment in our Courts, is no answer, 
because our citizens, under Section 260, are not re- 
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quired to go to any other jurisdiction to assert theirs. 
The contention of the appellee judgment creditors is 
an attempt to give an advantage to our own citizens 
which we deny to citizens of other jurisdictions, and 
therefore is in contravention of Section 1 of Article IV 
of the Constitution, under the rule laid down by the 
Supreme Court of the United States. 

The court below in its opinion cited as authority for 
upholding the constitutionality of Section 356 as ap¬ 
plied to a non-resident estate, the cases of Cole v. Cun¬ 
ningham, 133 U. S. 107, 112, 33 L. Ed. 538, 541, (not an 
administration case) and McElmoyle v. Colien , 13 Pet. 
312, 10 L. Ed. 177. The latter case involved a general 
domiciliary administration in Georgia under a statute 
giving priority to “judgments, mortgages and execu¬ 
tions, the eldest first”. It was held that priority did 
not extend to a claim presented in 1835 based on a 
judgment obtained in 1S22 in a South Carolina court 
by a South Carolina creditor against decedent, then 
domiciled in South Carolina. 

In the case at bar the administration in which prior¬ 
ity is asserted is an ancillary one. Section 356 can be 
effective, as governing payment of debts of a non¬ 
resident decedent, only by construing it in conjunction 
with Section 260 in the administration by the local 
court of “so much” of the non-resident decedent’s 
property in the District as is necessary to discharge 

“just claims against him of creditors and persons 
domiciled in the District of Columbia.” (Italics 
supplied) 

All the judgment creditors in this case reside or do 
business in the District of Columbia (R., p. 3). So to 
apply the statutes—to give priority, in an administra¬ 
tion for claims of District creditors only, to judgments 
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obtained by such creditors in courts of the District 
a gainst a non-resid ent decedent— would bar a claim of 
a n on-residen t creditor holding a District of^Columbia 
judgment from participation in the administration, 
and from receiving such payment as would be awarded 
a District resident holding a similar judgment; and 
the sections fall under the condemnation of Blake v. 
McClung, supra. 

In the Disposition of the Personal Assets of an Insol¬ 
vent Estate, the Law of the Domicil Controls. 

The court below based its decision largely upon the 
case of Smith, Administrator of Robertson, v. Union 
Bank of Georgetown, 5 Pet. 518, 8 L. Ed. 212 (January 
Term 1831). Robertson was born in Maryland, domi¬ 
ciled in Virginia, and died, intestate and insolvent, in 
Pennsylvania. The only reported asset of his estate 
was personalty, consisting of a fund in the Treasury of 
the United States representing the balance in his ac¬ 
counts as purser in the Navy. He was indebted to the 
Union Bank of Georgetown, in the District, upon a 
simple contract, and indebted to one Thompson, a resi¬ 
dent of Virginia, on certain bonds in a sum greater 
than the fund in the Treasury. There was no adminis¬ 
tration in Virginia. Under the Maryland law, then in 
force in 'Washington County, both claims were on a 
parity; under Virginia law, Thompson’s claim was en¬ 
titled to priority. 

In the Circuit Court, Smith v. Union Bank, 4 Cranch 
C. C. 21 (1830), the claim of the Virginia creditor was 
put upon two grounds—that the priority of payment 
claimed was part of the original contract made in Vir¬ 
ginia, and that the personal estate of a decedent is to 
be disposed of according to the law of the domicil. 
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The Court discussed both grounds, and decided that 
the District law governed the status of creditors, say¬ 
ing (p. 37): 

“But if the laws of those States (where the 
property is found) should provide that the debts 
of the deceased shall be first paid out of the prop¬ 
erty, in a certain ratio, those laws must prevail, 
because the property, within the limits of a State, 
is subject to the laws of that State; and if a for¬ 
eign law be permitted, in any manner to regulate 
the disposition of such property, it is because the 
State, in which the property is found, permits it 
as a matter of comity.” 

The question before the Supreme Court, on writ of 
error, was whether the bond debt of the creditor at the 
domicil should take precedence, or come in average 
with the simple contract debt in the District of Colum¬ 
bia creditor; and the majority of the Court (Mr. Jus¬ 
tice Baldwin dissenting) held the governing law was 
that of the place of administration, and not that of the 
domicil. In its opinion the Court discussed priority 
under the law of the contract and the situs of the per¬ 
sonalty, and said: 

“That personal property has no situs, seems 
rather a metaphysical position than a practical 
and legal truth. We are now considering the sub¬ 
ject with regard to subjecting such property to the 
payment of debts through the medium of letters 
of administration. And here there is much reason 
for maintaining that even the common law has 
given it a situs, by reference to any circumstances 
which mark it locally with discrimination and pre¬ 
cision. * * * 

“In point of fact it cannot be questioned 
that goods thus found within the limits of a sov¬ 
ereign’s jurisdiction are subject to its laws; it 
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would be an absurdity in terms to affirm the con¬ 
trary. * * * The obligation of the sovereign 

to enforce his own laws and protect his own sub¬ 
jects is acknowledged to be paramount.” 

Both the Circuit Court and the Supreme Court 
quoted from Harrison v. S terry, 5 Crunch 298, 299, 3 
L. Ed. 104, 107 (1809) as follows: 

“It (the right of priority) is extrinsic, and is 
rather a personal privilege dependent on the law 
of the place where the property lies, and where the 
court sits which is to decide the cause. In the 
familiar case of the administration of the estate 
of a deceased person, the assets are always dis¬ 
tributed according to the dignity of the debt as 
regulated by the law of the country where the rep¬ 
resentative of the deceased acts, and from which he 
derives his powers”. 

Harrison v. Sterry was not a probate case. It in¬ 
volved, not “priority” in connection with the adminis¬ 
tration of a non-resident decedent’s estate, but the 
priority given to the United States by the statute of 
March 3, 1797: 

“Whenever any person indebted to the United 
States is insolvent, or whenever the estate of any 
deceased debtor, in the hands of the executors or 
administrators, is insufficient to pay all the debts 
due from the deceased, the debts due to the United 
States shall be first satisfied: * * *”. 

The United States sought payment from funds in 
South Carolina belonging to a British partnership trad¬ 
ing in Great Britain and in America, as against the 
claims set up under a contract of the partnership made 
in Great Britain. The language quoted was part of the 
discussion of the “law of the contract”. 
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The priority of the United States there discussed is 
absolute, not based on the character of the debt, or the 
location of the property, but on the fact that it is a 
debt due the sovereign. 

The priority sought to be upheld in the instant case 
is relative, as between various classes of creditors, and 
depends on the form of indebtedness, the locus of the 
judgment, and the existence of assets subject to the 
local statute; also, under Sec. 260, in an ancillary ad¬ 
ministration, upon the domicil of the creditor. 

The situation in the instant case differs widely from 
that in Smith v. Bank. There the question was whether 
the District of Columbia administrator of a Virginia 
decedent would be required to recognize a priority of 
the statute of the domicil which would result in depriv¬ 
ing a District creditor of any payment on its claim. 
Here the question is whether a District ancillary ad¬ 
ministrator of a Virginia decedent must recognize a 
priority to judgment creditors set up by statute of the 
ancillary jurisdiction which would result in depriving 
other District creditors and all Virginia creditors of 
any payment on their claims. 

In 1835 the Supreme Court decided the case of Har¬ 
rison v. Nixon, 9 Pet. 483, 9 L. Ed. 201. One Aspden, 
alleged to be a citizen of Pennsylvania, was born in 
Pennsylvania, later went to England, returned to Penn¬ 
sylvania and there executed a will in 1791, naming a 
Pennsylvania executor; he died in England, in 1824. 
His will gave all his property to “my heir at law, first 
paying all my just debts and funeral expenses”, and 
certain legacies. The executor received personalty in 
Pennsylvania and further personalty in England; he 
probated the will in both jurisdictions. A Pennsyl¬ 
vania claimant and an English claimant each sought to 
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be recognized as the “heir at law”; and the U. S. Cir¬ 
cuit Court for Pennsylvania after hearing decided, as 
a question of fact, and in dependence upon the decision 
in the Smith v. Bank case as to the immateriality of 
domicil, that the English claimant was the “heir at 
law” and entitled to all the personalty after payment 
of debts, legacies and costs of suit. The Supreme Court 
by majority opinion (Mr. Justice Baldwin again dis¬ 
senting) refused to decide the case on its merits be¬ 
cause the “domicile” of decedent was not affirmatively 
averred or proven, and remanded the cause for amend¬ 
ment of pleadings and additional proof to establish 

“the domicile at the time of making the will, and 
at the time of the death of the testator, and dur¬ 
ing the intermediate period (if there be any 
change)”. 

There seemed no question of the identity of the law 
of the two countries in its application to the will, and 
the property involved was exclusively personalty. The 
court said (p. 504): 

“In regard to personalty in an especial manner, 
the law of the place of the testator’s domicile 
governs in the distribution thereof, and will govern 
in the interpretation of wills thereof; unless it is 
manifest that the testator had the laws of some 
other country in his own view. * * * In short, a 
will of personalty speaks according to the laws of 
the testator’s domicile, where there are no other 
circumstances to control their application.” 

Mr. Justice Baldwin, dissenting, said that in his dis¬ 
sent in Smith v. Union Bank, supra, he insisted the 
question was settled by the international law of the 
civilized world that personal property had no situs, 
that it was distributable bv the law of the. domicil, 

f 7 
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while the majority decision made a pecuniary claim on 
the government of the United States bona notabilia in 
the District subject to distribution by local law, settled 
that domicil was wholly immaterial in distribution 
among creditors, and by its whole reasoning went to 
negative the materiality of domicil in any case. He 
further said (9 Pet., pp“ 521, 533-4; 9 L. Ed. 215, 220): 

“In 1831, the materiality of the situs was a 
‘legal and practical truth,’ that of the domicile 
was a ‘metaphysical position,’ an absurdity in 
terms, in the opinion of all the judges of this court 
but one. In 1835, the materiality of the situs is 
the metaphysical position, and that of the domicile 
the legal and practical truth. * * *” 

“* * * As the case of Robinson’s Administra¬ 
tor v. The Bank, 5 Pet. 518, is now overruled, the 
law of the situs of the property of administration 
* * # is not to be regarded, the law of the domicile 
must govern.” (Italics supplied.) 

The report of the Smith v. Union Bank case in 8 L. 
Ed. 212-216 carries the notation at the end of the de¬ 
cision (p. 216): 

“Overruled—9 Pet. 533.” 

For the sake of comparison with the language of the 
Supreme Court in Smith v. Union Bank, in 1831: 

“That personal property has no situs, seems 
rather a metaphysical position than a practical and 
legal truth”, 

see its language in Blodgett v. Silverman, 277 U. S. 1, 
in 1928, that the maxim “mobilia sequuntur personam” 

“must be treated as settled in this jurisdiction 
whether it approve itself to legal philosophic test 
or not.” 
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In Smith v. Union Bank, supra, there was no dom¬ 
iciliary representative of decedent who might have 
taken advantage of the statute of June 24, 1812 (pre¬ 
decessor of Section 329, D. C- Code), as follows: 

“That it shall be lawful for any person or per¬ 
sons to whom letters testamentary or of adminis¬ 
tration hath been or may hereafter be granted, by 
the proper authority in any of the United States 
or the territories thereof, to maintain any suit or 
action and to prosecute and recover any claim in 
the District of Columbia, in the same manner as 
if the letters testamentary or administration had 
been granted in the District” 

and it does not appear that the Court considered it. 
It did consider it in Kane v. Paul, 14 Peters 33, 10 L. 
Ed. 341 (January Term, 1840), in which it said: 

“We answer, that the right to sue in the manner 
it is given, gives the right to such executor or ad¬ 
ministrator to recover from any individual within 
the District of Columbia, effects or money belong¬ 
ing to the testator or intestate, * * * and that let¬ 
ters testamentary, or of administration, obtained 
in either of the States or territories of this Union, 
give a right to the person having them to receive 
and give discharges for assets, without suit, which 
may be in the hands of any person within the Dis¬ 
trict of Columbia.” 

In the case of Vaughan v. Northup, 15 Pet. 1, 10 L. 
ed. 639 (January Term 1841), the Supreme Court took 
a view varying from its view in Smith v. Union Bank, 
by holding that a sum of money due from the United 
States Treasury to the intestate, and received in Wash¬ 
ington by the administrator appointed at liis domicil, 
did not constitute local assets in the District, since 
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debts due from the United States have no locality at 
the seat of government. Further, it was held that 
Northup by virtue of his original letters of adminis¬ 
tration was fully authorized to receive the debt to his 
intestate, and that the money so received constituted 
assets in that administration. Referring to the statute 
of June 24, 1812, the decision said (pp. 7-8): 

“In effect, it made all debts due from persons 
within the District not local assets, for which a 
personal representative would be liable to account 
in the courts of the District; but general assets, 
which he had full authority to receive, and for 
which he was bound to account in the courts of 
the State from which he derived his original letters 
of administration.” 

In Mackey v. Cox , 18 How. 100, 15 L. ed. 299 (1S55), 
from the Circuit Court of the United States for the 
District of Columbia, the Treasury department re¬ 
quired that an ancillary administrator be appointed 
in the District to receive a fund in the Treasury due 
to one Mackey and claimed by the administrators ap¬ 
pointed at his domicil. The Court held the ancillary 
letters were required “from abundant caution”, and 
that the money might have been, and should have been, 
paid to the attorney in fact for the domiciliary admin¬ 
istrators, and said: 

“This administration being ancillary to that of 
the domicile of the deceased, the distribution would 
be governed by the law of the domicile. * # 

“ * * Whether for the payment of creditors or 
distribution among the heirs, the domicile of the 
deceased was the place to which the money should 
be transmitted.” 
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See also: 

Wilkins v. Ellett, 9 Wall. 740, 

Wilkins v. Ellett, 108 U. S. 256, 268, 269, 

Wyman, Treasurer, v. Halstead, Administrator, 

109 U. S. 654, 

Bryan v. Curtis, 30 App. D. C. 234. 

All the Assets of an Insolvent Estate Should be Applied 

Pro Rata to Both Domicilary and Ancillary Debts. 

An estate as a whole is, for practical purposes, a 
single thing, whether the items of property which com¬ 
pose it are all within the borders of one State or are 
scattered among several. 

The Restatement of Law, Conflict of Laws, in its 
Introductory Note to Chapter 11, Decedents’ Estates, 
has the following to say: 

“The treatment in this Chapter has emphasized 
the unitary character of the administration of an 
estate. It is believed that this is in accordance 
with both the trend of the decisions and adminis¬ 
trative practice, and that it is highly convenient. 
Direct case authority cannot be cited for all the 
statements made. But the rules here set out are 
supported, it is thought, cither by the decisions 
or by fair implications from the decisions, espe¬ 
cially those of the last half-century.” 

Sections 497 and 501 of the same chapter provide: 

“Sec. 497. How Assets Are Applied to Pay 
Claims; Preferences. All creditors of a decedent 
who have proved their claims in a competent court 
in which there are administration proceedings of 
the estate of that decedent are entitled to share 
pro rata in any application of the assets of the 
local administrator to the payment of claims irre- 
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spective of the source of such assets or of the 
residence, place of business, domicil or citizenship 
of the creditors, except 

“(a) where there are valid claims against spe¬ 
cific funds, or 

(b) where there are valid preferences given by 
local statute to creditors of a particular 
class. 

Comment: 

a. Effect of Constitution of United States. 
Under the Constitution of the United States 
a State cannot give a preference to its citi¬ 
zens as against citizens of other States of 
the United States. 

Caveat. The Institute expresses no opinion 

as to whether a State can constitutionally 

give a preference to creditors residing or 

engaged in business within the State 

irrespective of their citizenship and 

whether, if so, it can give a preference to 

such creditors as to all assets collected 

bv the administrators or only as to local 
•> 

assets. 

b. Preferences. If there is no unconstitutional 
preference in favor of local citizens, prefer¬ 
ences established by the law of the state 
where administration is being conducted 
will control the payment of claims out of 
local assets. 

Caveat. The Institute expresses no opinion 
as to whether, in administering intan¬ 
gibles in a state other than the domicil of 
the decedent, the Constitution of the 
United States requires that, in determin¬ 
ing preferences in the payment of claims, 

the rule of the domicil be followed. * * 

# • • # 
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“Sec. 501. How Claims Against an Insolvent 
Estate Are Paid. In the payment of creditors of 
an insolvent estate, the court in each state will, 
so far as possible, secure pro rata payment of all 
claims. 

n * # # 

cl. 

b. The rule stated in this Section is subject to 
valid preferences created by statute in the 
state where administration proceedings are 
being conducted * * *. The Constitution of the 
United States limits the extent to which a 
State may create preferences by statute. (See 
Sec. 497, comments a and b.)” 

Wiggins v. Mayer, 57 App. D. C. 293, was pressed 
upon the Court below as authority for the contention 
that assets in the District of Columbia of an insolvent 
non-resident decedent must first be applied to pay¬ 
ment of District of Columbia debts. One Thompson, 
domiciled in Michigan, died intestate and insolvent, 
owning an interest in a piece of real estate in the Dis¬ 
trict of Columbia; Mayer was appointed domiciliary 
administrator in Michigan and ancillary administrator 
in the District, and on his petition the real estate was 
sold to pay indebtedness, found by the Auditor to con¬ 
sist of funeral bill, balance on burial lot, expenses of 
last illness, and administration costs. The adminis¬ 
trator’s account, reporting the sale and the payment 
of said debts, was approved by the court, which di¬ 
rected him to turn over the residue to himself as dom¬ 
iciliary administrator. Thompson’s heirs appealed, 
claiming that by Section 146 of the Code, under which 
the sale was had, the balance of proceeds of sale should 
go to them. This Court affirmed the decree, and held: 

“The provision for ‘debts and legacies’ con¬ 
tained in section 146, supra, is not limited in terms 
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or intention to such only as are payable to resi¬ 
dents of the District. * * * A lawful administration 
of the estate requires that the assets shall be 
applied to the payment of all decedent’s lawful 
debts, before any part thereof shall go to any one 
by inheritance.” 

Xo question of equality of participation between domes¬ 
tic and foreign creditors, or priority of local judg¬ 
ments, was raised in either Court. Though the debts 
presented to the ancillary administrator were paid in 
full before transmitting the balance to the domicil, 
those debts had priority under the law of Michigan, 
the domicil of decedent, and were paid here in the same 
order they were payable under the law of that juris¬ 
diction. 

In the consideration of differing statutory priori¬ 
ties, there is a marked line of distinction between their 
application to solvent and to insolvent estates. If the 
estate is known to be insolvent, the courts almost uni¬ 
versally apply the equitable principle of the marshal¬ 
ling of assets for the benefit of all creditors, regardless 
of the location of the assets or the residence of the 
creditors. 

In Dawes v. Head , 3 Pick. (Mass.) 128 (1825), the 
court had before it the estate of one Stewart, who died 
in Calcutta, with property insufficient to pay claims 
there registered against him. The administration had 
in Massachusetts, where there were both assets and 
debts, was termed by the court purely ancillary, and 
the Massachusetts administrator only the deputy or 
agent of the executor abroad. It was further held 
that the statutes requiring the ancillary estate to be 
administered “according to law” did not mean that 
final settlement of the estate should be made in Massa- 









33 


chusetts, because that would necessitate all claimants 
proving their claims there, 

“notwithstanding the settlement must in such case 
be made according to the laws of the country where 
the deceased had his domicile. * * * In relation 
to the effects found within our jurisdiction and 
collected by the aid of our laws, a regard to the 
rights and interests of our citizens requires that 
those effects should be made answerable for debts 
due them, in a just proportion to the whole estate 
of the deceased and all the claims wherever they 
may be.” 

Differentiating cases involving solvent estates, the 
court said of insolvent estates: 

“We cannot think, however, that in any civilized 
country advantage ought to be taken of the acci¬ 
dental circumstance of property being found with¬ 
in its territory, which may be reduced to posses¬ 
sion by the aid of its courts and laws, to sequester 
the whole for the use of its own subjects or citi¬ 
zens, where it shall be known that all the estate 
and effects of the deceased are insufficient to pay 
his just debts. Such a doctrine would be deroga¬ 
tory to the character of any government.” 

It was held that in the pro rata distribution, regard 
should be had to all the assets and the whole of the 
debts which by the law of either country are payable 
out of those assets, 

“disregarding any fanciful preference which may 
be given to one species of debt over another.” 

See also: Davis v. Estey, 8 Pick (Mass.) 475 (1829). 

In Lawrence v. Elmendorf, 5 Barb. (N. Y.) 73 (1848), 
decedent’s estate owned property, in several jurisdic- 
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tions, amounting to less than half the debts. Certain 
New Jersey creditors proved debts and received divi¬ 
dends in New York, then through ancillary letters in 
New Jersey they sold real property there and claimed 
the proceeds, in addition to the New York dividends. 
The court said: 

“I think the true principle which should govern 
in all cases of double administration is * * * so 
to marshal the different funds under administra¬ 
tion as to produce equality among all creditors, 
whether foreign or domestic. It is upon this prin¬ 
ciple that courts of equity interfere to marshal 
funds so that all parties having equal equities may 
receive their due proportions. The Surrogate’s 
Court may not be competent to make such an equi¬ 
table adjustment; but there can be no doubt of the 
power of a court of equity to interfere for the pur¬ 
pose of effecting this result.” 

Ramsay v. Ramsay, 196 Ill. 179, 63 N. E. 618 (1902), 
involved administrations in Illinois and Missouri. 
Decedent, a resident of Illinois, owned real and per¬ 
sonal property there; he also owned real estate in Mis¬ 
souri which was sold, in the ancillary administration, 
and a dividend paid from the proceeds to Missouri 
claimants. Said claimants contended that by virtue 
of the law of Missouri and their diligence in filing 
claims, they were preferred claimants and entitled to 
priority of payment over other creditors, who had not 
put their claims in the same class and, because of their 
laches, were precluded from participating; that the 
administration was governed, as to creditors, by the 
law of the place where the representative acts and was 
appointed; therefore all questions as to priority of 
debts must be determined by the law of the place where 
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the administration is had, without regard to the domi¬ 
cil of decedent or of the creditors. 

Wilkins, C. J., said: 

“The proposition is so manifestly unjust to 
other creditors of the insolvent estate that it should 
be sustained only in obedience to strict and im¬ 
perative requirements of the law. The general 
policy of the law in all jurisdictions, so far as we 
are aware, is, that all the property of a deceased 
insolvent debtor not set apart for the widow or 
minor children shall become assets in the hands of 
his administrator for the payment, pro rata, of all 
his debts according to classification, no matter 
where the assets may be found or the creditors re¬ 
side. * * * 

“Upon the death of a person intestate, leaving 
assets in different States or countries, the admin¬ 
istration in the domicile of the deceased is the 
principal administration through which, in con¬ 
templation of law, assets are to be distributed in 
payment of his debts (Young v. Wittenmayer, 123 
Ill. 303.) ; * * Where * * * the estate is 
insolvent, it has been held, and we think with rea¬ 
son and justice, that the auxiliary administrator 
has no right to pay resident claims, or those who 
have filed their claims there, more than their pro 
rata share of the whole estate.” 

Original administration for an insolvent estate, 
granted in In re Van B.okkelen’s Estate, 155 Misc. 289, 
279 N. Y. S. 420 (1935), was held to be ancillary be¬ 
cause the decedent was domiciled in Buenos Aires. 
The Court discussed the general rules applicable to 
ancillary administration, primarily for protection of 
resident creditors, and held that where the estate of 
decedent is shown to be insolvent, a pro rata distribu¬ 
tion is to be made to all recognized domestic creditors 
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upon an equal basis with the foreign creditors, and 
said: 


“Many states in this country have followed this 
rule of comity and equality of domestic and for¬ 
eign creditors of a decedent in insolvent estates 
since the early case of Dawes v. Head (1825), 3 
Pick. (Mass.) 128, 146. The underlying reason 
for this policy is sound. It is based upon the prin¬ 
ciple of honesty and the rule of marshalling of 
funds encouraged by equity.’’ 

In In re Estate of August E. Brauns, deceased, 276 
Mich. 598, 268 N. W. 890,106 A. L. R. 889 (1936), there 
was domiciliary administration in Washington, where 
debts greatly exceeded assets, and ancillary adminis¬ 
tration in Michigan, where assets were slightly in ex¬ 
cess of claims; the estate as a whole was insolvent. 
The court held: “Here we are concerned with the 
rights of non-resident creditors of an insolvent es¬ 
tate”, and disregarded the arguments of cases in which 
the estates were solvent. Michigan statutes provided 
for payment of preferred ctaims in estates wherein 
assets were insufficient to pay debts in full, also for 
payments pro rata on debts in one class before paying 
those in succeeding classes. Nevertheless, in spite of 
those local statutes, the court decided that resident and 
foreign creditors should share pro rata, and said: 

“Primarily the object of ancillary administra¬ 
tion is to secure to local creditors their just pro¬ 
portion of payment from the estate of the deceased 
without being subjected to the inconvenience and 
expense of presenting their claims to a court of 
foreign jurisdiction. But the great weight of au¬ 
thority is to the effect that resident creditors of 
insolvent estates are entitled to receive only pro 
rata payment of their claims, the same as other 
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creditors. An attempt to provide by statute or to 
hold by judicial determination that local creditors 
of an insolvent estate were entitled to be paid in 
full while other creditors were not would clearly 
seem to violate the following provisions of the Fed¬ 
eral Constitution: 

“ ‘The Citizens of each State shall be entitled 
to all Privileges and Immunities of the Citizens in 
the several States.’ Article 4, paragraph 2. 

“ ‘No State shall make or enforce any law which 
shall abridge the privileges or immunities of citi¬ 
zens of the United States; * * * iior deny to 

any person within its jurisdiction the equal pro¬ 
tection of the laws.’ 14th Amendment, par. 1.” 

In TJydcr v. Eyder (Tennessee Appeals, 1935), 66 
S. W. (2d) 235, the decedent, formerly a resident of 
Tennessee, established a domicil in New Jersey, and 
there died, leaving as his only property two life insur¬ 
ance policies payable to his estate. The policies were 
sent to Tennessee, where an administrator had been 
appointed and claims filed. The Tennessee statute pro¬ 
vided that proceeds of such policies went directly to 
the heirs free from liability for decedent’s debts; the 
New Jersey statutes made such proceeds liable for 
debts. In a chancery proceeding to wind up the in¬ 
solvent estate, the Chancellor held that in administer¬ 
ing the estate in Tennessee the law of New Jersey, 
domicil of decedent, should govern in the distribution 
of the personal estate. On appeal the decision was af¬ 
firmed, and the court said: 

“Will the courts of Tennessee, having acquired 
the funds, administer and distribute them under 
the laws of New Jersey or under the laws of Ten¬ 
nessee ? This is not an open question, for it has been 
settled in the case of Ellis v. Insurance Co., 100 
Tenn. 177. This case is directly in point, and 
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holds the effects, consisting of policies of life in¬ 
surance of the estate of a deceased intestate, dom¬ 
iciled in another state, cannot be drawn into this 
state for recovery by suit and for a distribution 
under our statutes by the device of having an ad¬ 
ministrator appointed in this state to obtain pos¬ 
session of the policies and bring them into the 
state.” 

It was further held that to establish the claims filed in 
the Tennessee proceedings by foreign creditors: 

“It must be shown that they are legal obliga¬ 
tions of the estate under the laws of New Jersey.” 

In Cramer v. Phoenix Mutual Life Insurance Com¬ 
pany, et al., 91 F. (2d) 141 (certiorari denied, 302 U. S. 
.., 82 L. Ed. 104) one Haseldine, resident and citizen of 
Iowa, died intestate. Two insurance policies on his life 
were on their faces payable to his executor or admin¬ 
istrator, at the home offices of the insurers in Connecti¬ 
cut. Lafferty, Iowa administrator, and Cramer, Con¬ 
necticut administrator, each claimed the proceeds of 
the policies. Coburn, resident of Connecticut, assignee 
of claims based upon a contract with decedent, under 
which he claimed to be equitable owner of said pro¬ 
ceeds, filed suits in Connecticut against the companies 
and the Connecticut administrator, and writs of attach¬ 
ment were issued against their properties. Thereupon 
the companies filed bills of interpleader in the Federal 
District Court in Iowa, and deposited the proceeds of 
the policies in the registry of that court. The Iowa 
administrator contended that the fund, under Iowa 
law, was not subject to decedent’s debts, but was pay¬ 
able to his only next of kin, a minor daughter. The 
Connecticut administrator and the assignee contended 
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the situs of the funds and the situs of the obligation 
to comply with the terms of the policies were in Con¬ 
necticut, and that under the attachment proceedings 
the assignee had an equitable lien on the proceeds. 

The District Court (16 Fed. Supp. 740) held the 
Iowa administrator entitled to the fund, and it was 
paid over to him as trustee for decedent’s daughter; 
and the Circuit Court of Appeals affirmed the decree. 

CONCLUSION. 

It is respectfully submitted the decision of the Court 
below should be reversed, and that decedent’s insol¬ 
vent personal estate should be applied to the payment 
of all his debts in accordance with the law of his dom¬ 
icil. 

Appellant Edith G. Duehay, Administratrix and An¬ 
cillary Administratrix, is authorized to state that the 
appellant Franklin Liquidating Trust, assignee of The 
Franklin National Bank, and the appellees Acacia 
Mutual Life Insurance Company, Barber & Ross, Inc., 
Liberty National Bank of Washington, and Natalie J. 
McIntosh, Intervenor, adopt her position and request 
a reversal of the judgment below. 

John E. Laskey, 

Attorney for Edith G. Duehay, 
Administratrix and Ancillary 
Administratrix of the Estate 
of Francis H. Duehay, de¬ 
ceased. 
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STATEMENT OF THE CASE 

Francis H. Duehay, a citizen of the United States 
and a resident of Fairfax County, Virginia, died in 
said County, intestate, on May 17, 1934. His widow, 
the appellant, Edith G. Duehay, was duly appointed 
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administratrix of his estate by the Circuit Court of 
Fairfax County, Virginia, duly qualified and is now 
acting as such administratrix. 

On August 9th, 1934, by order of the District 
Court of the United States for the District of Colum¬ 
bia, holding Probate Court, she was duly appointed 
ancillary administratrix of the estate, in the District 
of Columbia. 

The estate is insolvent, the only material assets 
being the sum of $13,333.34, compensation for serv¬ 
ices rendered by the decedent as one of the receivers 
of the Shoreham Hotel Corporation which, after the 
death of Francis H. Duehay, was paid to his widow 
as such ancillary administratrix in the District of 
Columbia. 

The claims against the estate far exceed the 
amount of the assets and consist of some which were 
reduced to judgment and were in full force and effect 
at the time of the death of the decedent, and also 
claims not based on judgments. The appellees, Cary 
A. Hardee (substituted for Robert C. Baldwin), 
Receiver of the Commercial National Bank of 
Washington; Griffith Consumers Company; Randall 
H. Hagner Corporation and Watkins Whitney 
Company, are all judgment creditors, having ob¬ 
tained judgments in the courts of the District of 
Columbia against decedent prior to his death, and 
altogether amounting to $129,738.11. The judgment 
creditors asserted priority in payment for their 
claims under Section 356 of the Code of Law for the 
District of Columbia, whereupon Edith G. Duehay 
as administratrix and ancillary administratrix filed 
her bill of complaint in the Court below against the 
above named judgment creditors and certain non- 
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judgment creditors, in which she averred that the 
estate was insolvent; that decedent was a resident 
and domiciled in the State of Virginia; and therefore 
that said estate was distributable according to the 
laws of the State of Virginia and not according to the 
laws of the District of Columbia; that the granting 
of the claim of priority of creditors holding judg¬ 
ments obtained in courts of the District of Columbia 
would work unfair preference to such creditors over 
the other creditors and that in administering the 
estate she should take into consideration the aggre¬ 
gate amounts of assets and of debts, foreign and 
domestic, and make distribution in accordance with 
the laws of the domicile of the decedent. (R. pp. 4 
and 5.) She prayed that the Court take jurisdiction 
of the ancillary administration of the said estate and 
determine her rights and duties as administratrix and 
ancillary administratrix with respect to the distribu¬ 
tion of the assets of said estate in the District of 
Columbia. 

After hearing argument by counsel for the re¬ 
spective parties, the Court below on March 23, 1938 
filed findings of fact and conclusions of law, and a 
written opinion in which he held that the law of the 
District of Columbia controls payment of debts of 
decedent out of the local assets of his estate in the 
hands of his ancillary administratrix and by virtue of 
Section 356 of the Code of Law for the District of 
Columbia the creditors of the estate holding judg¬ 
ments of Courts in the District of Columbia are en¬ 
titled to priority over other creditors, resident in the 
District of Columbia and elsewhere, whose claims 
have not been reduced to judgment in said courts, 
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and, on the same day, entered a final decree in ac¬ 
cordance with the above findings. (R. pp. 19-20.) 

From this final decree Edith G. Duehay, the ad¬ 
ministratrix and ancillary administratrix, and the 
Franklin Liquidating Trust, assignee of the Franklin 
National Bank, one of the defendants below, noted 
their appeal to this Court. 

QUESTION INVOLVED 

The question involved in this case is whether the 
assets of this estate situate in the District of Columbia 
and now in the hands of the appellant Edith G. 
Duehay as ancillary administratrix appointed by the 
Probate branch of the District Court of the United 
States for the District of Columbia, shall be dis¬ 
tributed according to the law of the District of Co¬ 
lumbia, or under the laws of Virginia. 

While we think the case of the appellee could 
safely be rested on the clear and forcible opinion of 
Mr. Justice Gordon, which we think is unanswer¬ 
able, we submit the following additional brief argu¬ 
ment for the consideration of this Court. 

SUMMARY OF ARGUMENT 

The District of Columbia has complete jurisdic¬ 
tion of the administration of property within its lim¬ 
its and may direct the distribution of assets of a non¬ 
resident decedent within its boundaries. 

The District of Columbia Code provides that in 
the administration of that part of an estate of non¬ 
resident decedent which lies within the District of 
Columbia, creditors who have reduced their claims 
to judgments in the District of Columbia Courts are 
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entitled to priority over general creditors and this 
provision of the District of Columbia Code is not 
unconstitutional. 


ARGUMENT 

I. The District of Columbia has Jurisdiction over 
the Administration of Property within its Lim¬ 
its and May under Its Own Law Provide for the 
Disposition Thereof. 

There is no dispute as to the fact that the appel¬ 
lant as administratrix of the Estate of Francis H. 
Duehay, deceased, has taken out letters of ancillary 
administration in the District of Columbia, and as 
such ancillary administratrix in the District of Co¬ 
lumbia holds the fund here in question. In view of 
this there can be no doubt of the power of the Dis¬ 
trict of Columbia to control the administration of 
the fund, since it is within its jurisdiction. 

The question was definitely decided by the 
Supreme Court of the United States more than one 
hundred years ago in Smith v. Union Bank of 
Georgetown , 5 Peters 518; which arose in the Dis¬ 
trict of Columbia and involved the estate of a dece¬ 
dent who had died intestate and domiciled in Vir- 
inia, leaving personal assets in the District of Colum¬ 
bia. The decedent was indebted to a Virginia 
creditor on a bond and to a District of Columbia 
creditor on a simple contract. By the laws then ap¬ 
plicable to the District of Columbia the debts were 
of equal value, but under the laws of Virginia then in 
existence, the bond debt had preference. The assets 
were insufficient to satisfy both debts and the ques¬ 
tion was presented as to whether the law of Virginia 
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or the law of the District of Columbia should control 
the distribution. In holding that the law of the Dis¬ 
trict of Columbia governed the payment of the credi¬ 
tors, the court said: 

“In point of fact it cannot be questioned that 
goods thus found within the limits of a sover¬ 
eign’s jurisdiction are subject to his laws; it 
would be an absurdity in terms to affirm the con¬ 
trary. Even the person of an ambassador is ex¬ 
empted from jurisdiction only by an established 
exception from the general principle. And the 
onus lies certainly upon those who argue here for 
the precedence of the law of the domicile to es¬ 
tablish a similar exception in favor of foreign 
debts.” 

In Brown v. Fletcher's Estate, 210 U. S. 282, 52 L. 
Ed. 966, the court held that relation between an ex¬ 
ecutor and an administrator with the Will annexed 
appointed in another State is not such as to make a 
decree against the latter binding upon the former, 
or the estate in his possession. Mr. Justice Brewer, 
in delivering the opinion of the court in that case, 
said: 


“Fletcher at the time of his decease was the 
owner of property some of it situated in Massa¬ 
chusetts and some in Michigan. Each state had 
jurisdiction over the property within its limits, 
and could, in its own courts, in conformity with 
its laws, provide for the disposition thereof." 
(Italics supplied.) 

Further, in its opinion the court quotes from the 
opinion of a Massachuetts court ( Low v. Bartlett, 
8 Allen 259) wherein it was said: 
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“It is this limitation of state jurisdiction that 
creates a necessity for an administration in every 
state where a deceased person leaves property; 
and each state regulates for itself exclusively the 
manner in which the estate found within its lim¬ 
its shall be settled.” 

These cases conclusively establish the power of the 
District of Columbia to control the distribution of 
that part of a non-resident decedent’s estate which 
may be situated in the District of Columbia, and since 
the District of Columbia has so legislated, the ques¬ 
tion of how the distribution is to be made must be 
governed by the laws of the District of Columbia. 

In cases involving conflict between domiciliary and 
ancilliary administrators, it is well settled that the 
law of the state under which the ancillary adminis¬ 
trator is appointed governs the disposition of prop¬ 
erty located in that state. 

In Harrison v. Sterry, 5 Cranch 289, Chief Justice 
Marshall speaking for the Supreme Court of the 
United States said: 

“The law of the place where a contract is made 
is, generally speaking, the law of the contract, 
i.e., it is the law by which the contract is ex¬ 
pounded. But the right of priority forms, no part 
of the contract itself. It is extrinsic and is rather 
a personal privilege dependent on the law of the 
place where the property lies, and where the 
court sits which is to decide the cause. In the 
familiar case of the administration of the estate 
of a deceased person, the assets are always dis¬ 
tributed according to the dignity of the debt, 
as regulated by the law of the country where 
the representative of the deceased acts, and from 
which he derives his powers; not by the law of 
the country where the contract was made. In 
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this country, and in its courts, in a contest re¬ 
specting property lying in this country, the 
United States are not deprived of that priority 
which the law gives them, by the circumstance 
that the contract was made in a foreign country, 
with a person resident abroad.” 

In McLean v. Meek, 18 How. 16, 15 L. Ed. 277, a 
suit was filed in Mississippi by McLean against the 
administrator of Joseph Meek for a discovery of 
assets and debts and for the recovery of upwards of 
$20,000 claimed to be due them as surviving partners 
of the firm of Dick & Company, from the Estate of 
Joseph Meek, deceased. Meek was domiciled in Ten¬ 
nessee where he died and administration was there 
had upon his estate. In those proceedings Dick & 
Company presented a claim for allowance of $21,445, 
which was allowed by the Chancery Court, and 
about $2000 of it was afterwards paid out of the assets 
distributed, and the suit was filed in Mississippi 
against the administrator in Mississippi for the bal¬ 
ance remaining unpaid. 

The evidence relied on by the plaintiff to enter suit 
and establish the demand was a copy of the record 
from the Chancery Court of Tennessee, and the 
principal question was whether the probate pro¬ 
ceedings in Tennessee bound the administrator or 
affected the assets in Mississippi. 

The Court held that the record of recovery against 
the administrator of Meek in Tennessee was no evi¬ 
dence against another administrator of Meek in 
Mississippi, and that the demand remained an open 
account as against the Mississippi administrator, and, 
therefore, subject to .be barred by the Statute of 
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Limitations of Mississippi applicable to open ac¬ 
counts. 

The Supreme Court in an opinion by Mr. Justice 
Catron said: 

“These administrations were independent of 
each other, the respective administrators repre¬ 
sented Meek, the deceased intestate, by an 
authority co-extensive only with the state where 
the letters of administration were granted and 
had jurisdiction of the assets there, and were 
accountable to creditors and distributees accord¬ 
ing to the laws of the State granting the 
authority.” 

This question has also been decided by several 
cases arising in the District of Columbia, thus in 
Overby v. Gordon, 177 U. S. 214, which arose in the 
Probate Branch of the Supreme Court of the Dis¬ 
trict of Columbia, the Supreme Court of the United 
States in affirming the judgment of this court held 
that a dismissal of proceedings for administration 
upon property in the District of Columbia, by a 
court of this District which has obtained jurisdiction, 
is not required by the Act of Congress (24 Stat. at 
L. 431) authorizing administrators appointed in any 
state to maintain suit or recover claims in that Dis¬ 
trict, where a party to the proceedings in the District 
while they are pending and undecided goes to a state 
and obtains letters of administration on an assertion 
that the decedent was domiciled in that state. In 
delivering the opinion of the court, Mr. Justice 
White said: 

“Now, it is undeniable that the sovereignty of 
the state of Georgia and the jurisdiction of its 
courts at the time of the adjudication by the 
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DeKalb county court, by the grant of letters of 
administration on the estate of Haralson, did not 
extend to or embrace the assets of the decedent 
situated within the territorial jurisdiction of the 
District of Columbia, and, viewed as a step in a 
proceeding in rem relating to property within 
the jurisdiction of the court, the adjudication of 
a grant of letters would have no binding proba¬ 
tive force in contests respecting property lying 
outside of the territorial dominion of the state of 
Georgia. The decision in Robertson v. Pickrell, 
109 U. S. 608, 27 L. ed. 1049, 3 Sup. Ct. Rep. 
407, and in the cases there relied upon, furnish 
illustrations of this principle. Thus in the case 
just named, it was held that the act of Congress 
declaring the force and efficacy which the 
records and judicial proceedings of one state 
should have in the courts of another state did not 
require that they should have any greater force 
and effect in another state than in the state where 
such records and judicial proceedings originated 
andiwere had; that the probate of a will in one 
state by a proceeding not adversary in character, 
merely established its sufficiency to pass all 
property which could be transferred in that state 
by a valid instrument of that kind, and the valid¬ 
ity of the will in that state; and that such probate 
did not conduce to establish the facts upon which 
the probate proceeded, in proceedings respecting 
real property, situated in another state, except as 
permitted by the laws of such other state.” 

The purpose of ancilliary proceedings in adminis¬ 
tering assets of a decedent is to relieve local creditors 
of the necessity of going into a foreign jurisdiction to 
collect their claims, when there are assets of the 
estate within the local jurisdiction with which to 
satisfy their claims. 
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The position of creditors is entirely different from 
that of legatees and distributees, since the latter 
claim from the bounty of the testator, and the laws 
which governed such testator should regulate their 
rights and claims, since the testator is supposed to 
have known those laws and to have intended that they 
should operate on his property. Creditors, on the 
other hand, look to the laws of their domicile and to 
their own courts by which their contract shall be 
enforced, for the distribution of all funds in the juris¬ 
diction of the court. 

Because of this distinction between creditors, lega¬ 
tees and distributees, it is a well settled principle of 
law that the probate of a will of real property in one 
state is of no force in establishing the validity of the 
will as to real property in another state. This must 
be determined by the laws of the state where the 
property is situated. Robertson v. Pickrell, 109 U. S. 
608, 27 L. ed. 1049. 

In this connection there is very little practical 
difference between the rules respecting real property 
and those pertaining to personalty, because the laws 
of each state as to rights of creditors govern the ad¬ 
ministration of the assets whether real or personal 
situated within its own boundaries. 

It is well settled that the laws of a decedent’s domi¬ 
cile govern only the surplus remaining after the 
debts have been fully paid. Wilkins v. Ellett 107 
U. S. 256, 27 L. ed. 718. The laws of domicile oper¬ 
ate only on what the decedent had a right to dispose 
of in his lifetime and that being left at his death; 
comity gives the disposal of this to the laws of his 
domicile, since after all the debts have been paid the 
county or state where the assets are found has no 
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interest in the distribution of the surplus. Wiggins 
v. Mayer, S7 Ap. D. C. 293. 

As we have shown, the right of priority among 
creditors is a personal privilege depending on the law 
of the place where the property lies. Harrison v. 
Sterry, supra. 

Therefore, it follows that the assets of this estate 
situated in the District of Columbia and now in the 
possession of appellant as ancillary administratrix, 
duly appointed by the Probate Branch of the District 
Court of the United States, for the District of Colum¬ 
bia, must be distributed according to the laws of the 
District of Columbia. 

II. The Laws of the District of Columbia Require 
That the Judgmentfof the District of Columbia 
Courts be Given Priority over General Credi¬ 
tors in the Administration of the Fund. 

Section 191, Title 29, Chapter 8, of the Code of 
the District of Columbia, provides— 

“On the death of any person not domiciled in 
the District of Columbia at the time of his death, 
so much of his real and personal estate in the 
District of Columbia as may be necessary for 
the payment and discharge of just claims against 
him of creditors and persons domiciled in the 
District of Columbia shall also be subject to ad¬ 
ministration under authority and direction of 
the probate court, irrespective of the personal 
estate of such decedent at his place of domicile 
or elsewhere; Provided, the prosecution of such 
claim is begun in said court within one year after 
the death of such decedent.” (Italics supplied.) 

Section 210 of the same chapter (8) sets forth the 
rules respecting priority in payment of such debts of 
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a decedent under the laws of the District of Colum¬ 
bia, as follows: 

“In paying the debts of a decedent after the 
payment of funeral expenses according to the 
condition and circumstances of the deceased, not 
exceeding six hundred dollars, an executor or 
administrator shall observe the following rules: 
Claims for rent in arrears against deceased per¬ 
sons for which an attachment might be levied 
by law, shall have preference. Judgments and 
decrees by courts, in the District of Columbia, 
shall next be wholly discharged. After such 
claims for rent, judgments and decrees shall be 
satisfied, all other just claims shall be on an equal 
footing, without priority or preference. If there 
be not sufficient to discharge all such judgments 
and decrees, a proportionate dividend shall be 
made between the judgment and decree credi¬ 
tors” (Italics supplied.) 

The language of these two sections is unambiguous 
and leaves no room for judicial construction. It is 
clear that section 191 requires that assets of a non¬ 
resident decedent located in the District of Columbia 
shall be subject to the administration and authority 
of the Probate Court of the District of Columbia, 
and Section 210 clearly directs the order of payment 
of claims and sets out the rules which the Probate 
Court must follow. These sections are the law of 
the District of Columbia, which as we have previ¬ 
ously shown is the law that must be applied to the 
case, unless these provisions are repugnant to the 
United States Constitution. 
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III. Section 210 of Chapter 8 of the District of Co¬ 
lumbia Code is Not Unconstitutional. 

Whether or not all creditors shall share pro rata 
the assets of the decedent of an insolvent estate, is 
a question of policy which is to be determined by 
the individual states and the fact that the District 
of Columbia law provides for priorities among 
creditors is not of itself unconstitutional. As was 
said by the Supreme Court of the United States in 
Clark v. Willard, 294 U. S. 211-214: 

“This is not to say that any uniform policy 
prevails among the states when liquidators and 
creditors thus compete with one another. The 
diversity of practice was pointed out, with cita¬ 
tion of the precedents, when the case was here 
before. 292 U. S. 112, at p. 122. Some states 
prefer a rule of equal distribution and compel 
the local suitor to yield to the statutory successor 
(Martyne v. American Union Fire Ins. Co., 216 
N. Y. 183; 110 N. E. 502), though at times with 
precautionary conditions. 292 U. S. at p. 129; 
People v. Granite State Provident Association, 
161 N. Y. 492; 55 N. E. 1053. Other states give 
the local creditor a free hand, with the result 
that he may seize what he can find, though the 
assets of the debtor are dismembered in the proc¬ 
ess. Lackmann v. Supreme Council, 142 Cal. 
22; 75 Pac. 583; Schloss v. Metropolitan Surety 
Co., 149 la. 383; 128 N. W. 384; Zacher v. Fi¬ 
delity Trust Co., 109 Ky. 441; 59 S. W. 493. 
Choice is uncontrolled, as between one policy 
and the other, so far as the Constitution of the 
Nation has any voice upon the subject.” 

The only case relied upon by appellant in this con¬ 
nection is Blake v. McClung, 172 U. S. 239, but an 
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examination of it clearly indicates that it is not ap¬ 
plicable to the facts in this case. In that case the 
Supreme Court had under consideration a Tennessee 
statute which provided that certain classes of foreign 
corporations should file a copy of their charters with 
the office of the Register of each county in Tennessee 
in which the corporations intended to do business. 
After such documents were filed, under the Ten¬ 
nessee statutes the corporations were to be deemed 
domestic corporations. 

The act then went on to provide that upon the in¬ 
solvency and dissolution of any such corporation, 
creditors who resided in Tennessee, regardless of the 
nature of their claims, were to be paid in full before 
nonresident creditors. The Supreme Court held that 
since this preference was based entirely on citizen¬ 
ship, it was prohibited under Section 2 of Article IV 
of the Constitution which provides that 

“The citizens of each State shall be entitled 
to all the privileges and immunities of the citi¬ 
zens in the several states.” 

A consideration of Section 210 of title 29 chapter 
8 of the District of Columbia Code indicates that the 
priorities created by this statute are based solely on 
the character of the obligation and have nothing to 
do with the citizenship of the person holding the 
obligation. Obviously a nonresident of the District 
of Columbia may obtain a judgment in the District 
of Columbia courts, and having so obtained it, his 
judgment will be recognized under Section 210 as 
being on a parity with a similar judgment obtained 
by a resident of the District of Columbia. All that 
our Code provides is that obligations of a certain 
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character are subordinated to those of another char¬ 
acter and the citizenship of the party owning the ob¬ 
ligation has nothing to do with this preference. Thus 
no consideration of Section 2 of Article IV of the 
Constitution is here involved and the McClung case 
is not applicable. 

Nor are the provisions of the District of Columbia 
Code here in question in conflict with Section 1 of 
Article 4 of the Constitution, which provides: 

“Full faith and credit shall be given in each 
State to the public Acts, Records and judicial 
Proceedings of every other State. And the Con¬ 
gress may by general Laws prescribe the Man¬ 
ner in which such Acts, Records and Proceed¬ 
ings shall be proved, and the Effect thereof.” 

It is well established that Section I of Article IV 
does not require a State to place foreign judgments 
upon equal footing with domestic judgments in mat¬ 
ters of liens and priorities, although they must be 
dqemed res ad judicata as to facts determined by 
them and in this sense the State must give full faith 
and credit to them. As was said by the Court in Cole 
v. Cunningham , 133 U. S. 107 (1890) : 

“The Constitution did not mean to confer any 
new power on the States, but simply to regulate 
the effect of their acknowledged jurisdiction 
over persons and things within their territory. 
It did not make the judgments of the States 
domestic judgments to all intents and purposes, 
but only gave a general validity, faith and credit 
to them as evidence. No execution can be issued 
upon such judgments without a new suit in the 
tribunals of other States, and they enjoy, not the 
right to priority or privileges or lien which they 
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have in the State where they are pronounced, but 
that only which the lex fori gives to them by its 
own laws, in their character of foreign judg¬ 
ments.” (Citing cases.) 

As pointed out by the court below the sections of 
the Code here in question are based upon the Mary¬ 
land Statute (see section 120, Article 93, Maryland 
Code) under which it has been consistently held that 
foreign judgments do not take equal rights with 
domestic judgments, in paying the debts of the de¬ 
cedent (See Brengle v. McClellan, 7 G. & J. (Md.) 
434; Norton v. Stevens, 1 Hayw. & H. (Cir. Ct. 
D. C.) 94. 


CONCLUSION 

It is respectfully submitted that the court below 
committed no error in holding that those assets of 
the decedent’s estate which are in the District of 
Columbia and held by appellant as ancillary adminis¬ 
tratrix under the laws of the District of Columbia 
should be administered in compliance with the Dis¬ 
trict of Columbia code which provides that creditors 
who have reduced their claims to judgments in the 
courts of the District of Columbia are entitled to 
preference over non-judgment creditors. Therefore, 
the court below committed no error and its decree 
should be affirmed. 

Respectfully submitted: 


Walter N. Tobriner, 
Attorney for 
Griffith-Consumers 
Company, 


SWAGAR SHERLEY 
Charles F. Wilson 
H. B. Weaver, Jr. 
Attorneys for 
Cary A. Hardee, Receiver. 
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United States Court of Appeals : 


This action was tried on an agreed statement of 
the case, and is in this court on an agreed statement 
to constitute the record, and as that will be controlling 
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further statement of the case in this brief seems un¬ 
necessary. 

Before the Trial Court and before this court the 
only question was and is what statute controls, not 
the distribution of the assets of this estate, but 
priority as to payment of its debts, and the court 
below held and decreed that the controlling statute is 
Sec. 356, D. C. Code,—Sec. 210, page 427, 1929 Code. 

That Section of the Code is on pages 10 and 11 of 
the Record, and its language covers an insolvent 
estate and this litigation is because this estate is insol¬ 
vent. 

The language of the Code is plain and not ambig¬ 
uous and there is no room for judicial construction 
of it, and it would seem the only question is whether 
or not it means what it savs. 

Brief for appellants discusses numerous collateral 
questions and as to this Sec. 356 says that it is uncon¬ 
stitutional as applied by the court below. 

The Congress shall have power * * • To exercise 
exclusive legislation in all Cases whatsoever, over the 
District of Columbia. 

United States Constitution, Article 1, Sec¬ 
tion 8, paragraph 17. 

In this case the question of constitutionality "was 
not raised in the pleadings, or trial, or assignment of 
errors, or otherwise, until argued in the brief for 
appellants. 
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The controlling statute must be applied as the 
Trial Court applied it, or be disregarded. 

By the contention of appellants the decision of this 
case in this Court depends on the construction of a 
statute or the application of it and the law of both 
is so well settled there seems to be no reason for 
citing authorities. 

This section of the D. C. Code is mandatory as to 
paying debts of an estate and gives priority to judg¬ 
ments and decrees of the court in which the estate is 
being settled and says that the executor or adminis¬ 
trator, officers of that court, after payment of prefer¬ 
ence debts, shall give priority to the judgments and 
decrees of that court. 

The deceased had his day in court where those judg¬ 
ments were obtained against him and it would seem 
that the same court now settling his estate is bound 
by that statute as to the payment of these judgments. 

Suppose there were debts due in several states and 
the statutes were different in each of those states as 
to priority in payment of debts in such a case as this 
—what statute would prevail. 

In Neuland Estate, 44 W. L. R. 378, the Chief 
Justice of the Trial Court passed on this Section 356 
of the Code, and the decree in the case now before 
this court is in conformity with the decision in that 
case. That estate was insolvent, this estate is insol¬ 
vent. 

Xo doubt the Congress had in mind the wide differ¬ 
ence between claims and judgments when it provided 
for priorities. 
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“At common law a claim on a judgment of a 
court of record was entitled to priority and the 
executor was bound to take notice of such judg¬ 
ments whether called to his attention or not.” 

Estate of Andrew Neuland, deceased, 44 
Washington Law Reporter 378-379. 

Residents of the District who have judgments have 
priority over residents of the District who have only 
claims, and there would seem to be no good reason 
why a non-resident claimant should be in a better 
position than a resident claimant. 

On behalf of appellee Watkins-Whitney Co., a 
judgment creditor, it is respectfully submitted that 
the decree of the Trial Court should be affirmed. 

TRACY L. JEFFORDS, 
Attorney for Appellee 
Watkins-Whitney Co. 











